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In the United States Court of Appeals 
for the District of Columbia Circuit 

No. 10652 

GEORGE A. DUNCAN, Appellant 

V. 

UNITED STATES OF AMERICA, Appellee 

No. 10653 

EDWARD RYAN, JR., Appellant 

V. 

UNITED STATES OF AMERICA, Appellee 

Appeal From the United Stedes District Court for the District 

of Columbia I 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

This appeal is taken from an order of the District Court 
denying the motion of appellants for a new trial based upon 
conversations between the prosecuting attorney and mem¬ 
bers of the jury during trial recesses. The question is 
whether the trial judge abused his discretion. A secondary 
question is whether he acted properly in receiving without 
objection the testimony of the jurors that their impartial¬ 
ity was not affected by the conversations, and in conside r- 
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ing such testimony in arriving at his decision to deny the 
motion. 

The indictment (R. 647 J.A. 1) charged that appellants, 
on or about June 26, 1949, “by force and violence and 
against resistance” (as well as by other means named in the 
statute, 22-2901), robbed Earl J. Donnelly of his billfold 
and $61.00 in money. The case was first tried in January I 
1950. The appellants were convicted, but the Court granted 
a new trial. It was tried again on April 20, 21, and 24,1950, 
before a different trial judge. Each appellant was repre¬ 
sented by retained counsel. 

At the trial, Edward J. Donnelly, a Government em¬ 
ployee, testified that around 2 A.M. Sunday June 26, 1949, ' 

as he w’as walking through the alley in the rear of the 
apartment where he resided after having parked his auto¬ 
mobile, three men jumped on him and choked and beat him 
and took his billfold containing about $60.00. He identified 
the appellants as two of the men, and so did a woman resi¬ 
dent of an apartment looking on to the alley who saw the ' 
occurrence. 

Appellant Duncan and his wife testified that they were 
at their home from 11 P.M. June 25; that they went to 
their room about midnight and he went to sleep at 2 A.M. 
and she at 3 A.M. on June 26. Their landlord testified 
that he heard them in their room at 1:30 that morning. 

Appellant Ryan produced four witnesses to say that he 
went to his girl friend’s house in Southwest Washington 
at 8 P.M. on June 25, and remained there with a group of ' 
friends until 2 or 3 A.M. June 26, when he and they left 
to go to a beach in Maryland, arriving there at daylight, ' 
June 26. 

The jury convicted both appellants on Monday, April 24, ' 

1950, which was the third day of the trial. On April 28, 
1950, through a new attorney, appellant Duncan filed a mo- ' 
tion for a new trial. 

The motion (R. 651 J.A. 5) was based on the ground that 
“the attorney for the Government held several conversa¬ 
tions and conferences with members and groups of members 
of the petit jury during respite periods * * Supporting 
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affidavits of appellant Duncan (B. 654 J.A. 7) and his "wife 
(R. 653 J.A. 6) recited that “on Friday, April 21,1950, dar¬ 
ing the progress of said trial and at the time of the usual 
afternoon recess” they observed the prosecuting attorney 
“in an extended conference with three of the jurors” which 
“lasted throughout the recess.” Mrs. Duncan, appellaut’s 
mother, made a supporting affidavit in regard to an addi¬ 
tional conversation (R. 655 J.A. 8). In the course of :he 
hearing on the motion, appellant Ryan was included in it. 
(Docket entry May 8,1950; B. 626-9 J.A. 126). 

The motion came on for hearing on Friday, May 5, 1950, 
before the trial judge and was heard on that day and on 
May 8. The appellants and appellant Duncan’s wife testi¬ 
fied that they saw the prosecuting attorney holding a con¬ 
versation wnth jurors and called the matter to the attention 
of Duncan’s trial attorney, who also looked and saw it l)ut 
passed it off, saying that everybody does that and it was all 
T ight. Mrs. Duncan, the mother of appellant Duncan, fjes- 
tified to hearing some few vrords pass between the prose¬ 
cuting attorney and members of the jury, apparently on a 
different occasion. There was no evidence in support of 
the motion as to what was said or what subject was ciis- 
cussed in these conversations. I 

Four jurors who had been identified by appellant Duncan 
as seen by him in conversation with the prosecuting attor¬ 
ney testified that on a morning during the trial when Court 
met at 11 instead of 10 o’clock to permit the prosecuting 
attorney to go to the Court of Appeals, they had a con¬ 
versation with the prosecuting attorney in regard to the 
matter that took him to the Court of Appeals, and he stajted 
it was a case involving the validity of a jury containing 
Government employees. They said that neither on this 
Tior on any other occasion was the case on trial discussed. 
They all testified without objection that they were notjin- 
fluenced or intimidated in their verdict (R. 495-6, 505, 

521 J.A. 43, 49, 55, 59). The prosecuting attorney testified 
substantially the same as did the jurors in regard to the 
conversation. j 

In the course of his testimony, one of the jurors testified 
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that in the evening during a recess after the trial had 
started he asked the prosecuting attorney if the fact that 
he had had a mirror removed from his automobile would 
have any bearing on the case, and the prosecutor said it 
would not. (R. 504-5 J.A. 49). He stated that he believed 
trial counsel for Duncan had asked the prospective jurors if 
anyone had been robbed or beaten. (R. 513 J.A. 52-3). In 
his testimony in regard to this incident, the prosecuting 
attorney said he did not consider the matter important be¬ 
cause before that conversation occurred a previous incident 
had happened as to which defense counsel had elected to 
take no action. He related in part what that incident was. 
(R. 552-3 J.A. 78). 

(A reference to the proceedings of the trial on the 
robbery charge shows more fully what the incident was. 
At the end of the morning recess, after the jury had 
been selected and the trial had proceeded for about an 
hour, the prosecuting attorney directed the attention 
of the court and defense counsel to the fact that a juror 
had told the marshal that she had a relative who ap¬ 
parently was the victim of a robbery and she had not 
answered affirmatively to questions which were asked 
prospective jurors whether they or members of their 
family had ever been robbed. (R. 11). Defense coun¬ 
sel decided to take no action in regard to this matter. 
(R. 43-5). At the end of the morning session, the 
Court, still concerned about the incident, brought it up 
again and asked defense counsel if they wished to make 
any motion, stating that he believed he would have 
granted a motion for mistrial if it had been made the 
first time. Again counsel, after consulting appellants, 
decided to make no motion.) (R. 94-6). 

At the conclusion of the testimony and argument on the 
motion for new trial, the trial judge delivered an oral opin¬ 
ion and ruling from the bench. (R. 629-33 J.A. 128). The 
judge found that there was no wrongful intent on the part of 
the prosecutor and that no prejudice had been shown. The 
finding was based in part on the testimony of the jurors 
themselves. The judge stated: 

Here the jurors involved testified, with the right of 
cross-examination accorded to the defendant which was 
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zealously exercised, that they were not prejudiced by 
what the District Attorney did, and on the record I find 
no basis, tangible or intangible, that they were prej¬ 
udiced in the slightest degree by his conduct. (R. 631 
J.A. 129). 

As to the conversation in which the juror asked and re¬ 
ceived advice from the prosecuting attorney as to his auto¬ 
mobile mirror being stolen, the judge thought it of small 
significance in view of the antecedent incident which de¬ 
fense counsel had refused to avail themselves of to obtain 
a mistrial, and concluded that “it would be a travesly to 
grant a new trial on that ground.’’ (E. 633 J.A. 130). 

STATUTES AND RULES 

§ 22-2901 D. C. Code. Robbery. 

Whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching, or by putting 
in fear, shall take from the person or immediate actual pos¬ 
session of another anything of value, is guilty of robbery, 
and any person convicted thereof shall suffer imprison¬ 
ment for not less than six months nor more than fi:’teen 
years. (Mar. 3, 1901, 31 Stat. 1322, ch. 854, § 810). 

Rule 33, Federal Rules of Criminal Procedure. 

The court may grant a nevr trial to a defendant if re¬ 
quired in the interest of justice. If trial was by the (sourt 
without a jury the court may vacate the judgment if en¬ 
tered, take additional testimony and direct the entry of a 
new judgment. A motion for a new trial based on the 
ground of newly discovered evidence may be made only 
before or wfithin two years after final judgment, but if an 
appeal is pending the court may grant the motion only on 
remand of the case. A motion for a new trial based on any 
other grounds shall be made within 5 days after verdict or 
finding of guilty or within such further time as the court 
may fix during the 5-day period. 

SUMMARY OF ARGUMENT 

The obvious purpose of the motion for new trial was to 
show actual prejudice. The Government in opposing the 
motion attempted to show there was no actual prejudice. 
Both sides recognized this issue, and the evidence on it. 
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including the testimony of the jurors that they were not 
prejudiced, was received wi-thout objection and considered 
by the trial judge. It is now argued that only the oppor¬ 
tunity for or possibility of prejudice need be shown to up¬ 
set the verdict. That is not the federal rule nor a reason¬ 
able one. While the secret deliberations of a jury may not 
be gone into in a hope of finding something wrong, they 
should be explored when incidents occurring outside the 
room before deliberations are shown which indicate a pos¬ 
sibility that the deliberations and verdict are corrupted. 
Wliile the conclusions of jurors in that regard should re¬ 
ceive no more weight than the circumstances and their ap¬ 
parent credibility warrant, such conclusions ought to be 
availed of and it is only the jurors who can testify to them. 

The incident of the juror whose automobile mirror was 
stolen did not, under the circumstances, justify a new trial. 
No question was asked the jurors on voir dire which would 
have required that juror to mention the incident. The fail¬ 
ure of the prosecutor to mention it to the court and defense 
counsel is understandable in view of the fact that defense 
counsel had regarded a much more serious incident pre¬ 
viously called to their attention as trivial. 

ARGUMENT 

The trial judge properly appraised the issue raised by the 
motion; received all the available relevant evidence; and prop¬ 
erly concluded that no prejudice was shown. 

Appellants concede that the action of the trial judge in 
denying the motion for new trial cannot be disturbed on ap¬ 
peal unless he abused his discretion. (Statement of Point, 
p. 4, Appellants’ brief). Appellants also concede that the 
federal rule is that if proof of an improper contact with 
trial jurors raises a presumption of fatal prejudice this 
presumption may be rebutted by competent evidence. (Id. 
p. 5). Yet immediately thereafter in their brief they seem 
to take the position that the question is not whether preju¬ 
dice resulted, but whether it could have resulted. But ob¬ 
viously if there was a contact, prejudice could have re¬ 
sulted. The only way to find out if it did would he to learn 
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what kind of contact it was. That inquiry will resul t in 
rebutting the presumption or in establishing it as a proved 
fact. The determination of how to dispose of the motion 
then follows as of course. 

In this case the trial judge properly concluded that the 
motion for a new trial, the affidavits in support theijeof, 
and the oral testimony offered in support thereof, \7ere 
designed to show that the trial jurors had been prejudiced 
by their conversations with the government attorney and 
had rendered an unfair and partial verdict. The Govpn- 
ment in responding to the showing in support of the mo¬ 
tion offered proof of what the conversations were about, 
and proof from the only persons in the world who knew it 
that the conversations did not cause them to become preju¬ 
diced. Counsel for the appellants did not object to any of 
this evidence or otherwise show that they regarded it as 
not proper. It is now contended that the trial judge should 
not have allowed the jurors to state their conclusions as to 
how thev w’ere affected. No such contention was made 
then, and the trial judge heard and considered positive (Evi¬ 
dence as to a conclusion which otherwise could only have 
been surmised. 

It is submitted that in this the judge acted in accordance 
with reason and the law. While it is undoubtedly a sound 
policy and the present rule that deliberations and ballots 
of jurors may not be scrutinized in a quest for irregularly, 
it is proper and necessary when circumstances are shown 
initially without invasion into the deliberations themselves 
which cast a question on their purity, that in resolving this 
question all available relevant evidence should be consid¬ 
ered. As to this it is only the jurors themselves who knpw 
the answer. They should therefore be heard. If the p|os- 
ture of the evidence puts them in the position of accu^ied 
persons, this fact can be weighed in appraising their credi¬ 
bility. The idea that they cannot dissipate the showing of 
suspicion made by other evidence is absurd. The rule that 
they cannot impeach their own verdict is quite another mat¬ 
ter which is not relevant to this argument. 
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The law seems to support these views. In the case of 
Clark V. United States, 289 U. S. 1 (1932) the court held that 
the deliberations of the jury in a criminal case could be 
gone into to determine whether one juror had carried her 
obvious bias into the jury room. The court recognized the 
law as to the sanctity of jury deliberations, but stated that 
exceptions must be allowed where a prima facie showing 
of corruption appears. A like inquiry was assumed to be 
proper in Higgins v. United States, 81 U. S. App. D. C. 371, 
160 F. 2d 222 (1946) where a juror was seen in conversation 
with the mother of the defendant and cautioned against it 
by the prosecutor who saw the juror. Whether the secrecy 
shall be invaded depends largely on “what it is the moving 
party offers to prove.” Southern Pac. Co. v. Klingle, 65 F. 
2d 85, 88 (CCA 10 19.33), quoted and cited with approval 
by this Court in Fried v. McGrath, 77 U. S. App. D. C. 385, 
135 F. 2d 833, (1943). 

It is submitted that the conversation between the prose¬ 
cutor and members of the jury in regard to the matter pend¬ 
ing in the appellate court did not warrant the trial judge 
in finding that prejudice had resulted. The same conclu¬ 
sion must be reached in regard to the question which a 
juror asked of the prosecutor as to what effect his having 
had a mirror taken from his automobile would have on his 
being a juror. His statement about that incident would not 
have been responsive to any question which he had been 
asked when the jury was being selected. The prosecutor 
had previously reported an incident more serious in char¬ 
acter which showed that the juror in question had omitted 
to answer responsively to a question of defense counsel. 
Defense counsel’s treatment of that incident undoubtedly 
caused the government attorney to conclude that this sec¬ 
ond incident was not even worthy of mention. 
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CONCLUSION 

The trial judge was clearly warranted in finding as he 
did, and he based his finding on evidence which was prop¬ 
erly regarded by the parties to the motion as relevant. No 
abuse of discretion being shown, the order denying' new 
trial should be affirmed. 

Respectfully submitted, 

George Morris Fay 
United States Attorney 
Joseph M. Howard 
Harold H. Bacon 
Charles B. Murray 
Assistant United States Attorneys 
Attorneys for Appellee. 
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D. C., and a copy also to John M. Webster, Esquire, Attor¬ 
ney for Appellant Ryan, at his address 1383 National Press 
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Charles B. Mxhiray, 

Assistant United States Attorney. 
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Filed in Open Court Aug. 9, 1950 

UNITED STATES DISTEICT COUET 
FOE THE DISTEICT OF COLUMBIA 

Holding a Criminal Term 
July Term, 1949 
Criminal No. 1064-49 
Grand Jury No. 1011-49 
Robbery (22-2901 D. C. Code) 

The United States of Ameeica 

V. 

Edwaed E. Ryan, Je., Geoege A. Duncan 

Indictment 

The Grand Jury charges: 

On or about June 26, 1949, within the District of Colilim- 
bia, Edward E. Ryan, Jr. and George A. Duncan by force 
and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual 
possession of Earl J. Donnelly property of Earl J. Don¬ 
nelly of the value of about $62.00, consisting of the follow¬ 
ing: 1 billfold, of the value of $1.00; and $61.00 in money. 

Geoege Moeeis Fay, 
Attorney of the United States 
in and for the District of Columl^ia. 

A True Bill: 

Heney N. Bliss, 

Foreman. 
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Filed Aug. 11, 1949 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 1064-49 
Charge Robbery 

United States 


V. 

Edward E. Ryan, Jr., Defendant 
Plea of Defendcint 

On this 11th day of August, 1949, the defendant Edward 
E. Ryan, Jr., appearing in proper person and by his attor¬ 
ney Basil J. Mezines, being arraigned in open Court upon 
the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 

By direction of 
Richmond B. Keech 
Presiding Judge 
Criminal Court #1 
Harry M. Hull, Clerk 
By C. J. Rumsey 
Deputy Clerk 

Present: 

United States Attorney 
By John D. Lane 

Assistant United States Attorney 
Edward Bettis 
Official Reporter 
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649 Filed Ang 11, 1949 

UNITED STATES DISTEICT COUBT 
FOE THE DISTEICT OF COLUMBIA 

Criminal No. 1064-49 
Charge Robbery 

United States 

V. 

Geoege a. Duncan, Defendant 

I 

Plea of Defendant 

On this lltb day of August, 1949, the defendant George 
A. Duncan, appearing in proper person and by his attorney 
Jesse Chessin, being arraigned in open Court upon the 
indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 

By direction of 

Richmond B. Keech 
Presiding Judge 
Criminal Court #1 

Haeey M. Hull, Clerk 

By C. J. Rumsey 
Deputy Clerk 

Present: 

United States Attorney 

By John D. Lane 

Assistant United States Attorney 

Edwaed Bettis 
Official Reporter 
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650 Piled Apr. 24, 1950 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OP COLUMBIA 

United States 


V. 

Edward E. Kyan, Jr., George A. Duncan, Defendants 

Criminal No. 1064-49 
Charge—Robbery 

Verdict of Jury 

On this 24th day of April, 1950, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as 
aforesaid in this cause, the hearing of which was respited 
on April 21,1950; whereupon the said jury upon their oath 
say that each defendant is guilty as indicted. 

The case is referred to the Probation OflScer of the Court 
and each defendant is committed to the District JaiL 

By direction of 

David A. Pine 
Presiding Judge 
Criminal Court 

Harry M. Hull, Clerk 
By Ruth L. Harris 
Deputy Clerk 

Present: 

United States Attorney 
By Harold Bacon 

Assistant United States Attorney 
0. H. Frpt 

Official Reporter 
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651 Filed Apr. 28, 1950 

IN THE UNITED STATES DISTBICT COURT 
FOB THE DISTRICT OP COLUMBIA 

Criminal No. 1064-49 
United States, Plaintiff 

V. 

George A. Duncan, et al.. Defendant 
Motion for New Trial 

Now comes the defendant, George A. Duncan, by a;id 
through his attorney, in accordance with Rule 33, Federal 
Rules of Criminal Procedure, and moves this Court for an 
order setting aside the verdict of guilty heretofore entered 
in this case and awarding him a new trial 

The ground for this motion is based on conduct of im¬ 
propriety engaged in by the prosecuting attorney during 
the course of the trial. Movant says that the attorney fDr 
the Government held several conversations and confer¬ 
ences with members and groups of members of the pe :it 
jury during respite periods while the case was yet in prog¬ 
ress and before the case was submitted to the jury for its 
deliberation. 

Defendant states on information and belief that several 
other parties observed such conduct by the prosecuting at¬ 
torney, and requests that he be permitted to take testimony 
bearing on these prosecutor-juror conferences. Attentij)n 
is called to the affidavits filed herein and made a part 
hereof. 

652 Defendant feels that this was substantial error 
and that such actions unduly prejudiced the defen¬ 
dant and favored the Government, and that the jury was 
thereafter not in position to render an impartial verdict as 
to his guilt or innocence. 

Wherefore defendant prays that this court award him a 
new trial wherein the prosecuting attorney will not be per- 
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mitted to contact and confer with members of the jury sit¬ 
ting in judgment over him during the course of his triaL 

William E. Owen 
National Press Building 
Counsel for Defendant 

I certify that I have this day mailed copy of this motion 
to Harold H. Bacon, Esq., Asst. United States Attorney, 
Court House, Washington, D. C. 

William E. Owen. 

This the 28th day of April, 1950. 

653 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 1064-49 
United States, Plaintiff 

V. 

George A. Duncan, et al.. Defendant 


Affidavil of Rila Diincan 

Rita Duncan, being first duly sworn on oath as required 
by law, deposes and says that she attended the trial in the 
above entitled cause, and that on Friday, April 21,1950, dur¬ 
ing the progress of said trial and at the time of the usual 
afternoon recess, she observed the prosecuting attorney in 
this case in an extended conference with three of the jurors 
then and there hearing said case. Affiant says further that 
the conversation lasted throughout the recess and that she 
noticed the prosecuting attorney at times shaking or indi¬ 
cating with his fingers towards the said jurors. Affiant 
states that the conversation was held in the corridor of the 
District Court Building. 

Rita Duncan. 

Subscribed and sworn to before me this 28th day of 
April, 1950. 

Elizabeth H. Krebs, 

Notary Public, D. C. 
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654 

IN THE UNITED STATES DISTBICT COURT 
FOR THE DISTRICT OP COLUMBIA 

Criminal No. 1064-49 
United States, Plaintiff 

V. 

George A. Duncan, et al.. Defendant 

Aifidavit of George A. Dtincan 

George A. Duncan, being first duly sworn on oath as re¬ 
quired by law, deposes and says that he was the defendant 
in the above entitled cause, and that on Friday, April 21, 
1950, during the progress of said trial and at the time of the 
usual afternoon recess, he observed the prosecuting atlor- 
ney in this case in an extended conference with three of the 
jurors then and there hearing said case. Affiant says lur- 
ther that the conversation lasted throughout the recess and 
that he noticed the prosecuting attorney at times shaking 
or indicating with his finger towards the said jurors, iiffi- 
ant states that the conversation was held in the corridor of 
the District Court Building. 

George A. Duncan. 

Subscribed and sworn to before me this 28 day of 
April, 1950. 

Harry M. Hull, Clerh 
United States District Court 
For the District of Columbia 

By Edward J. Skeens, 

Deputy Clerh. 


V 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 1064-49 
United States, Plai/ntif 

V. 

George A. Duncan, et al.. Defendant 


Affidavit of Mary Duncan 

Mary Duncan, being first duly sworn on oath as required 
by law, deposes and says that she was in attendance at the 
trial in the above entitled cause, and that on Friday, April 
21, 1950, she saw the prosecuting attorney, w’ho was then 
and there representing the Government in this case, in dis¬ 
cussion with one of the jurors then and there hearing the 
case. The said conversation took place on the front stairs 
leading to the second floor of the District Court Building. 

Mart Duncan. 

Subscribed and sworn to before me this 28th day of 
April, 1950. 

Elizabeth H. Krebs, 

Notary Public, D. C. 

656 Filed May 10, 1950 

Judgmenf and Commitment 


united states district court 

FOR THE DISTRICT OF COLUMBIA 
DIVISION 


Criminal No. 1064-49 
United States of America 


V. 

Edward E. Ryan, Jr. 

On this 8th day of May, 1950 came the attorney for the 
government and the defendant appeared in person and by 
counsel, Herbert Horowitz, Esquire, 
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It Is Adjudged that the defendant lias been convi(jted 
upon his plea of not guilty and a verdict of guilty of the 
offense of Eobbery as charged and the court having asked 
the defendant whether he has anything to say why judg¬ 
ment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 

It is Adjudged that the defendant is guilty as chaiged 
and convicted. 

It is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized irep- 
resentative for imprisonment for a period of eight (8) 
months to four (4) years. 

It is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Ilar- 
shal or other qualified officer and that the copy serve as the 
commitment of the defendant. 

Donohue, 

United States District Judge. 

The Court recommends commitment to: Lewisburg, 
Pennsylvania. 

.> 

Clerk. 

Judgmenl and Conunitmeni 

657 Filed May 10, 1950 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
DIVISION 

No. 1064-49 

United States of America 

V. 

George A. Duncan 

On this 8th day of May, 1950 came the attorney for the 
government and the defendant appeared in person ani by 
counsel, William E. Owen and Jesse H. Chessin, Esquire, 

It is Adjudged that the defendant has been convicted 
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upon his plea of not guilty and a verdict of guilty of the 
offense of Robbery as charged and the court below asked 
the defendant whether he has anything to say why judg¬ 
ment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 

It is Adjudged that the defendant is guilty as charged 
and convicted. 

It is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of eight (8) 
months to four (4) years. 

It is Oedeeed that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as the 
commitment of the defendant. 

Donohue, 

United States District Judge. 
659 Filed May 18, 1950 

UNITED STATES DISTRICT COURT 
FOE THE DISTETCT OF COLUMBIA 

Criminal No. 1064-49 
United States of Ameeica 


V. 

Edward E. Ryan and another. 

Notice of Appeal 

Name and address of appellant Edward E. Ryan, 

Name and address of appellant’s attorney, William E. 
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Appellant 
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TRANSCRIPT OF HEARING ON MOTION FOR NEW 

TRIAL 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 


United States of America 

V. 

Edward E. Btan, Jr., 
and 

George A. Duncan, 
Defendants. 

Criminal No. 1064-49 


Washington, D. C., 
May 5, 1950. 

The above-entitled action came on for hearing on a mo¬ 
tion for a new trial as to Defendant Duncan, before the 
HONORABLE DAVID A. PINE, United States District 
Judge, at 11:30 o’clock a.m., pursuant to due and timely 
notice to all interested parties. 

APPEARANCES: 

In behalf of the United States: 

Richard Roberts, Assistant United States Attorney, 

In behalf of the defendant Duncan: 

William E. Owen, Esq. 

443 PROCEEDINGS 

The Court: Do you subscribe to this motion for a 
new trial, Mr. Chessin? 

Mr. Chessin: May I approach the bench with all counsel? 
The Court: I want an answer to that. 
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Mr. Chessin: Which motion are yon referring to? 

The Court: Motion for a new trial 

Mr. Chessin: The one I filed? 

The Court: No, not by you, but by Mr. William E. Cwen. 

Mr. Chessin: I am glad I asked you that question, then 
I don’t know that motion. 

The Court: All right. Now you may come to the l^ench. 

(Thereupon, counsel approached the bench and conferred 
with the Court, out of the hearing of the witness(!S, as 
follows:) 

Mr. Chessin: I came in town, if Your Honor please, 
Wednesday, and later I filed this yesterday, this motion I 
filed yesterday, I didn’t know of that motion. 

The Court: On behalf of Duncan? 

Mr. Chessin: Yes, sir, on behalf of Duncan. This morn¬ 
ing, however, I discovered there is another motion filed and 
my purpose in approaching the bench was to ask to be 
relieved as counsel, Duncan having new counsel who may 
argue the motion. 

444 The Court: Any objection to Mr. Chessin being 
relieved? 

Mr. Owen: No, sir, none. Your Honor. 

The Court: You speak for Mr. Duncan? 

Mr. Owen: Yes, sir. 

The Court: You filed that motion? 

Mr. Chessin: I filed one motion. 

The Court: I do not have that motion in the original files. 

Madam Clerk, will you send for it? 

Mr. Horowitz: If Your Honor please, so far as this 
motion filed by Mr. Owen, I had no knowledge of it until 
about five or ten minutes of ten this morning, and I want 
to state my position on that. 

Mr. Owen: I think. Your Honor, I should say, since Mr. 
Horowitz has said what he has, that I did contact Mr. Horo¬ 
witz as soon as Mr. Duncan here had contacted me a|iid I 
spoke to him and told him I was contemplating such astion 
and asked him what the facts were on which this motior was 
based, and he said he didn’t want to testify. 
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Mr. Horowitz: I told him that I could remember nothing 
wrong, that was a day or two after the trial. I just said that 
I remembered nothing of any improper conduct on behalf 
of the prosecuting attorney—none that I am aware of in 
any event. 

The Court: Very well. 

445 Mr. Chessin, I will have to remind you that you may 
be called as a witness. 

Mr. Chessin: I shall be glad to remain, Your Honor. 
The Court: Do you have anyone representing you? 

Mr. Bacon: No, Your Honor. 

The Court: There should be. 

Mr. Bacon: I understood on this motion for a new trial 
I was to represent the Government. 

The Court: This motion atfects your conduct, it may 
be necessary for you to take the witness stand, if it is, you 
would better have other counsel. 

Mr. Bacon: Will Your Honor indulge me just a minute? 
The Court: Yes. 

(Mr. Bacon and Mr. Roberts conferred.) 

The Court: Is Mr. Roberts prepared to represent you? 
Mr. Bacon: Yes, Your Honor. 

The Court: Very well. Mr. Owen, I will hear you on the 
motion for a new trial. 

Mr. Owen: Thank you. Your Honor. 

(Thereupon, counsel resumed their places at the counsel 
table and the following proceedings were had in open 
court:) 

Mr. Owen: Your Honor, this is a motion for a new trial 
coming out of a criminal case which ended in a conviction 
of the two defendants, Mr. Duncan and Mr. Ryan, 

446 they were charged with robbery and convicted of 
such. This motion for a new trial is predicated on an 

affidavit which has been filed wherein it is stated in sub¬ 
stance, as Your Honor has undoubtedly read that certain 
conduct of the prosecuting attorney which the defendants 
feel was prejudicial to their rights and placed them in such 


15 


an unfavorable position that there should be awarded by 
Your Honor this morning a new trial. 

I would like to state in limine that counsel has person¬ 
ally known Mr. Bacon, the prosecuting attorney in that 
case, for some time, and counsel knew Mr. Bacon when he 
was before the United States Branch of the Municipal Oourt 
and has seen him try cases in this court and has the highest 
regard for his legal ability and has the highest regard for 
his integrity as well as from his personal opinion— 

The Court: When you say ‘‘counsel” you mean your¬ 
self? 

Mr. Owen: Yes, sir, I want to be clear on that to legin 
with. I don’t think that any of the conduct complained of 
in the motion was in anywise intentional or was in anywise 
designed to be a malicious effort on the part of the Go-^’em- 
ment attorney to obtain any unfair advantage. I think that 
it was a pure accident, an unfortunate misadvantage. Never¬ 
theless the person who is shot with a gun which is jacci- 
dently discharged in his direction requires the same iied- 
ical skill and attention as one who is injured with a 
447 gun which is intentionally pointed in his direction. 

I feel that the motion should be granted regardless 
of any intent on the part of the prosecuting attorney. The 
observations of Your Honor should be made, not to the end 
from whence it came, but to the result which it caused the 
result being the same in either case. 

The Court: How could there be any lack of bad motive or 
bad intention if the prosecutor did what is alleged her(j? 

Mr. Owen: Well, I have no facts to sustain, that is no 
specific facts, except the act itself. If you feel that would 
per se infer a malicious intention—I don’t feel that it would, 
but I simply have to state that to counsel’s own personal 
knowledge of the prosecuting attorney. 

I think that the fact that no flag of tyranny in the history 
of the world has ever flown over a nation subscribing to the 
jury system points out to us very vividly how we should 
regard the jury system. The decisions in all the court s of 
this country have very meticulously and very zealo^isly 


16 


guarded the jury system and the motion this morning is 
based on one of the inroads on the jury system which I 
do not think this Court should permit. 

If actions such as the prosecuting attorney’s in this 
case were condoned by this Court. I feel that it would 
completely forestall any efficacy which our jury system now 
has, and I certainly know that should a defense at- 

448 torney converse at extended length and carry on a 
friendly conversation with a single member of the 

jury panel which was then hearing a case with which he 
was concerned, he would be cited in contempt of court and 
be punished therefor. Counsel has always felt that it was 
grossly unethical to attempt such a thing as that. I think 
that is all I care to say. 

The Court: I think that irrespective of what you have 
said, I want you to state what you expect to prove and then 
I will hear the facts. You do not have to convince me how 
necessary it is to protect the jury from improper contacts. 

Mr. Owen: Yes, sir. The only thing we expect to prove 
this morning, if Your Honor would care to take testimony in 
regard to the affidavit and I say that in so far as I know 
there has been no opposition to this motion filed, no affi¬ 
davits have been offered to the attention of counsel. If such 
had been done then counsel would like to be made aware of 
it now. 

The Court: Do you wish to make an opening statement, 
Mr. Roberts? 

Mr. Roberts: No, Your Honor, except for this, I feel 
that testimony should be taken also. I understand that the 
majority of the jurors are here, particularly the three 
which Mr. Bacon had some conversation with. I think at 
this time testimony should be taken. The Government did 
not feel that an answer was necessary on a motion of 

449 this kind. It may be regarded as a regular motion 
for a new trial and set for hearing. The Government 

is here to answer it this morning. 

The Court: Very welL You may proceed, Mr. Owen. 

Mr. Owen: Very well. I will call Mr. Duncan. There¬ 
upon— 
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George A. Dimcan, 

the petitioner, called as a witness in his own behalf, being 
first duly sworn, was examined and testified as foUo^prs: 

DIRECT EXAMINATION 

By Mr. Owen: 

Q. Mr. Witness, are you the George Duncan who was the 
defendant in a robbery case and was convicted on Monday 
of last week? A. I am. 

Q. During that trial, Mr. Duncan, do you know who repre¬ 
sented the Government in prosecuting you? A. Yes, I do. 

Q. Who? A. Mr. Bacon. 

Q. Do you see him in the courtroom? A. Yes, I do. 

Q. Will you point him out? A. Right here. 

Mr. Owen: Will the Court permit the record to in4icatc 
that the witness has indicated Mr. Harold Bac<|)n? 
450 The Court: Yes. 

By Mr. Owen : 

Q. Mr. Witness, during the course and conduct of the 
trial I would like to ask you whether or not you ob&jrved 
any irregularities on the part of the prosecuting attorney 
in connection with the jury or members of the jury? A. Well, 
I was standing in the hall talking to my attorney, Mr. 
Chessin, and Mr. Ryan walked behind us and said, “Look, 
Mr. Chessin, Mr. Bacon is talking to three of the jurors; over 
there by the water stand.’’ I turned around and I see he 
was standing talking to the— 

Q. I would like to interrupt you, Mr. Duncan, for just a 
second and ask you if you could state a little more particu¬ 
larly the date of this occurrence? A. It was on Friday, the 
second day of the trial, and I know that it was in the after¬ 
noon, after the recess, I mean, if that is the time. 

Q. On Friday? A. Yes, it was on Friday. 

Q. When did your trial conclude? A. Monday. 

Q. And of course there was not— A. No. 

Q. What time on Monday did it go to the jury? A. I 
think it was about 3 o ’clock, I am not sure. 
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451 Q. Now back to the conversation again, Mr. Wit¬ 
ness, can you describe now for the Court just as com¬ 
pletely as you can remember, exactly what you saw in rela¬ 
tion to this group of jurors and the prosecuting attorney 
that Friday afternoon! A. Mr. Bacon and three of the 
jurors were standing down at the latrine facing the water 
cooler and Mr. Bacon had his foot on the radiator and had 
a conversation with them which lasted, I would say, more 
than five minutes, not any less than that. I stood there 
watching them and also I asked Chessin about it and 
Chessin said, “Well, that is all right,” like that, and I said, 
“What do you know about that!” And he said, “They do 
that all the time; everybody does that.” That was all that 
was said about it. 

Q. Did you think that that was being unfair to you! A. 
I didn’t think it was very fair, no.” 

Q. And did you ask your attorney to take some action 
to bring it to the attention of the Court! A. No, I was taken 
to jail. The only time I asked him to was when I talked to 
you. 

Q. When did you speak with me, Mr. Duncan! A. I think 
it was around Wednesday or Thursday, I am not sure. 

Q. How did you happen to confer with me! A. I heard 
you were a good lawyer, and one of the fellows that I 
felt was real good, so I asked and I got a slip to 

452 see you. 

Q. And then until you had sent for me at my office 
you had never seen me before that time! A. No, sir. 

Q. Tell me, Mr. Duncan, do you feel that you would be 
able to pick out the jurors in your petit panel whom you 
saw in this conversation with the District Attorney! A. 
Yes, I would. 

Mr. Owen: If Your Honor would feel that is necessary 
and if the jurors are here, we will see if the witness can 
do that. 

The Court: Stand down and put your hand on the shoul¬ 
ders of each one that you think you can identify or mention 
by name. 
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The Witness: John Drew, Clayton, and Scott. This man 
walked up to Drew and talked to him. Drew, he walked up, 
and he was talking to him, Robert Dix. 

The Court: Robert what? 

The Witness; Dix. 

The Court: All right. 

By Mr. Owen ; 

Q. Now, Mr. Duncan, has information come to your at¬ 
tention that the District Attorney on other occasions or at 
other times conversed or spoke with or had conversation 
with any of the jurors pending a court trial while 

453 your trial was in progress ? A. Yes. 

Mr. Roberts: Objection, Your Honor, unless he 
identifies the time and place and who they were. 

The Court: Well, now, I don’t understand a question of 
this kind, Mr. Owen. You asked if something had come to 
this witness’ attention. Doesn’t that involve hearsay? 

Mr. Owen: It would. Your Honor, if we offered it as 
proof that he had received information which came to his 
attention. The witness whom he will refer to now if tlis 
question is permitted will take the stand subsequent to this 
witness. 

The Court: I sustain the objection. 

Mr. Owen: Your witness, Mr. Prosecutor. 

The Court: He told you the names ? 

Mr. Owen: Yes, sir. 

CROSS-EXAMINATION 

By Mb. Roberts: 

Q. Mr. Duncan, when did you first call the attention of 
Mr. Chessin to this? A. I didn’t call this, Mr. Ryan call id 
it to Mr. Chessin and me, he was standing there talking 
to me. 

Q. Where were you and Mr. Ryan and Mr. Chessin? A. 
Mr. Chessin was not there, Mr. Ryan and I were standuig 
directly in front of the door and Mr. Chessin was 

454 there and— 
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Q. How far was Mr. Bacon away from you? A. Down at 
the front by the door at the latrine. 

Q. Did you hear what they said? A. No, sir, I could not. 

Q. You don’t know what this conversation was then? A. 
No, I don’t. 

Q. At the time, do you know how long the recess was? 
A. I could not remember that, we had quite a few of them, 
most of them were ten minutes. 

Q. You had quite a few of them Friday afternoon? A. 
Well, no, during the course of the trial. 

Q. Do you know when in the afternoon this recess was? 
A. I don’t understand that. 

Q. Do you know when in the afternoon this recess was, 
at what time? A. No, it was in the afternoon, I could not 
say what time. 

Q. You don’t know how long it was? A. I would say— 
that he was talking to me. 

Q. No, the recess was. A. No, I don’t. I imagine ten min¬ 
utes, it usually was ten minutes. 

Q. How long had you been out there with your attorney 
before Ryan came up? A. I just walked up to him, 
455 oh, maybe a minute or two minutes before that. 

Q. Had the court just recessed at that time? A. I 
think they were getting ready to come back in. 

Q. Did you say anything to anyone else besides Mr. 
Chessin about this? A. No,—I spoke to my wife about it. 

Q. When was this? A. The District Attorney was talk¬ 
ing to the jury in the hall there. 

Q. When did you speak to your wife about it? A. After 
I stood there watching them a little while, and as I stood 
there, I walked over to her and she was standing against 
the wall and I spoke to her about it. 

Q. And they were still talking at that time, Mr. Bacon 
and the jurors? A. Yes, sir. 

Q. At the time you walked over to her? A. Yes, sir. 

Q. Did you at that time tell the Court or anybody else 
in the court about this? A. No, Mr. Chessin said it was all 
right. 
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Mr. Owen: May I have the last answer repeated? 

(The reporter read the answer as above recorded.) 

Mr. Owen: Wasn’t there something abont this? 

456 The Witness: He said it was all right, everybody 
does that. 

By Me, Roberts: 

Q. Now at that time were there any Marshals in the hall? 
A. Yes, there was. 

Q. Did you call this to the attention of any Marshals? 
A. No, I didn’t. I didn’t know whether it was righi; or 
wrong. 

Q. When did you find out that you thought it was wrong? 
A. When I found out, after I saw Mr. Owen and he came 
over and asked me was there any ground for me to gei; an 
appeal and I told him, I said the District Attorney was talk¬ 
ing to the jury and he said, “Well, what did your attorney 
say about that?” And I said, “Mr. Chessin said it was; all 
right.” And he said, “Well, it was not all right, they are 
not supposed to do that.” 

Q. You didn’t know what they were talking about? A. 
No, I didn’t. 

Mr. Roberts: I have no further questions. 

REDIRECT EXAMINATION 
By Mr. Owen: 

Q. Mr. Witness, in response to the prosecuting attorm^y’s 
question you stated that you had thought it jsvas 

457 legally all right, what did you mean by that? A. I 
didn’t know whether it was all right for him to i;alk 

or not. Chessin said, “Everyone does it.” I didn’t under¬ 
stand whether it was legal for him to do it or it was not 
legal until you told me it was not. 

Mr. Owen: I think that is all. Your Honor. 

The Court: Mr. Duncan, how long did you say this con¬ 
versation lasted? I 

The Witness: I would say close to five minutes, I don’t 
think it could have been— 
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The Court: With reference to the entire recess, how long 
did it last? 

The Witness: I would say five minutes. 

The Court: Was that the entire recess? 

The Witness: No, sir, I think the recess was longer than 
that. 

The Court: So that when you said it lasted during the 
recess you were in error as to that? 

The Witness: I mean when I seen them, it was from the 
time I seen them until they came back in here. 

The Court: Did you notice the prosecuting attorney, Mr. 
Bacon, do anything other than talk to the jurors? 

The Witness: He had his foot up on I think the radiator, 
I mean, I think it was the radiator, he had one foot on the 
pipe and two of them were talking to him like this 
458 (indicating) motioning with his hands and talking 
to them. 

The Court : Motioning with his hands? 

The Witness: Yes, sir. 

The Court: Was he shaking his fingers at the jurors? 
The Witness: Not exactly shaking, he had his hand here 
like this (indicating). 

The Court: When you said, as I think you did, that he 
was shaking his hand toward the jurors you were incorrect? 

The Witness: His hand was pointing toward them, that 
is what I mean by that. 

The Court: You did not hear anything that was said? 
The Witness: No, sir. 

The Court: Anything further? 

Mr. Roberts: I have nothing further. 

The Court: Stand down. 

Mr. Owen: The defendant will call as its next witness 
Mr. Edward Ryan. 

Thereupon— 

Edward Ryan 

was called as a witness by the petitioner and, being first 
duly sworn, was examined and testified as follows: 


23 


DIRECT EXAMINATION 
By Mr. Owen : 

Q. Mr. Ryan, tell us whether or not you were a co-defend¬ 


ant in this case in which you have heard the previous 

459 witness allude ? A. I was. 

Q. And were you also convicted, did the jury also 
return a verdict of guilty as to you on Monday? A. Yes, 
sir. 

Q. You have heard the testimony offered by Mr. Duncan 
with respect to this juror-prosecutor in the hall and I would 
like to know whether or not you are personally aware of 
anything such as that? A. I don’t understand, what do you 
mean, did I see that? 

Q. Did you see that? A. Yes, sir. 

Q. Tell us exactly what you said—exactly what you saw 
happen, when it was, and where. A. It was in the rejcess 
period on Friday, the second day of our trial. 

Q. And where w’as it? A. In the hall. 

Q. Where were you standing at the time you heard it? 
A. I was standing right out there by the balustrade. 

Q. About how long was the recess, Mr. Ryan? A. The 
best that I can remember about fiv or ten minutes. 

Q. As soon as recess was declared, what did you 

460 do? A. When the recess was declared I was taUing 
to my attorney there for a few minutes and by :;hat 

time the courtroom had cleared, then I walked into the hall 
and see Mr. Bacon with his foot up on the radiator in fi’ont 
of the window dovm there, his hand was on his knee like •:hat 
(indicating), and I called it to Mr. Chessin’s attention and 
I said, “Is he supposed to do that?” And Mr. Chessin said 
—I don’t remember his exact word, but he said something. 
He gave me the brushoff, he was busy talking to Mr. Dumian. 

Q. Tell me, were you gentlemen on bond or committed at 
the time? A. We were on a thousand dollar bond. 

Q. And you -were on bond during the pendency of your 
trial, while the trial was going on? A. Yes, sir. 

Q. And Mr. Duncan, you say, was on bond also ? A. Yes, 
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Q. Mr. Kyan, would you be in position at this time to 
recognize with a degree of certainty, whereby you could 
now distinguish, pick them out, the members of the jury or 
any member of the jury whom you saw engaged in that 
conversation? A. I could only positively identify one of 
them. 

Q. Sir? A. I could only identify one of them, as 

461 to the others I am not sure, their backs was toward 
me. 

Q. Will you identify the one for us, if you see him in 
the courtroom? A. Yes. 

The Court: Stand down. 

The Witness: Mr. Scott. 

The Court: Percy E. Scott, is that right? 

The Witness: Yes. 

Mr. Owen: Will Your Honor indulge us for a second? 

The Court: Certainly. 

Mr. Owen: You may cross-examine. 

CROSS-EXAMINATION 

By Mb. Bobebts : 

Q. Now, Mr. Ryan, how long did you stay there with 
Duncan and Chessin? A. Just a matter of walking up and 
telling him what was going on. 

Q. Where did you go then? A. I went to look—^I was 
going to the bathroom at this time and I though I would 
stop and see if I could hear what was going on. 

Q. Did you hear what was going on ? A. I could not hear. 

Q. How close did you get? A. I could not say ex- 

462 actly in feet, so far as the bathroom door is located. 

Q. How far would you say that was? A. I never 
looked at it. 

Q. Can you point out to the Court some object that is 
about as far as the door is from the radiator? A. I would 
say about from here to the Marshal over there. 

Q. You didn’t hear any conversation? A. I could not 
hear it because I was over thataway. 
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Q. Who was he talking to at that time? A. I seen Mr. 
Bacon with a smile on his face; I don’t know whether he was 
talking or not. 

Q. Was anyone talking at that time that you know of? 
A. I could not see. 

Q. You did not see any of them talking? A. No, sir, I 
didn’t. 

Q. Now, Mr. Ryan, you were in the latrine, or as you say, 
in the bathroom? A. Yes, sir. 

Q. When you came out were they still there? A. Yes, sir. 
Q. Was there anybody talking then? A. There W2,s a 
conversation going on but I could not hear it. 

Q. And your purpose in going down there was to 

463 see if you could hear it? A. Yes, sir. 

Q. You didn’t get any closer? A. No, sir. 

Q. You didn’t walk past them? A. No, sir. 

Q. What was Mr. Bacon doing when you saw him ? A. He 
had his foot up on the radiator with his hand on his iaiee 
like that (indicating). 

Q. Was he doing anything else? A. Not that I remember. 
Q. Was he shaking his finger or even his hand at any of 
the jurors ? A. His hand could have been moving up od his 
leg—I don’t remember whether he was shaking his hand. 

Q. You don’t remember whether or what he was doing 
except having his hand on his knee or leg? A. He had his 
hand up there, his hand on his knee like that (indicating). 

Q. Were any of the jurors saying an 3 rthing? A. I could 
not say. 

Q. How long had you been in the bathroom, would you 
say? A. Just long enough to walk in, comb my hair and 
come right out. 

Q. When you came out did you stand around 

464 watching them? A. No, I didn’t, I walked back into 
the courtroom? 

Q. Were they still conferring when you walked into the 
courtroom? A. They were. 

Q. Where was Mr. Chessin and Duncan at that time;’ A. 
Standing at the foot of the steps. 
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Q. They were standing at the foot— A. Where the rail is. 
Q. Were they downstairs or up at the top of the stairs? 
A. They were up at the top of the stairs where the rail is. 

Q. Was this in the morning or afternoon? A. It was in 
the afternoon. 

Q. Do you know what time? A. No, I don^t. 

Q. Did you say anything to your attorney about this? 
A. I did to my attorney, he had not obser\^ed the incident. 

Q. What did you say to your attorney? A. I just told 
him Mr. Bacon had been talking to the jury. 

Q. What did he say to you? A. He didn’t say anything. 
Q. Did you say anything else to him about it? A. 

465 No, sir, no more than when the jury returned the 
verdict of guilty, down in the Marshal’s room. 

Q. You said something to your attorney then? A. Then 
I asked him w'hen to appeal my motion. 

Q. Did you give him any reason ? A. I did. 

Q. What reason did you give him? A. I told him Mr. 
Bacon was talking to the jury. 

Q. Did you follow that up with w^here he was talking to 
the jury and what he wns doing at the time he wns talking 
to the jury? A. Well, I don’t think I did, because Mr. Horo¬ 
witz asked me did I have enough money to pay him to file 
an appeal and I told him I was running out of money, and 
I have not seen Mr. Horowitz since. 

Q. At that time down there did you tell him Mr. Bacon 
was standing there by the radiator and talking to the jury ? 
A. I did. 

Q. Did you tell him he had his foot up on the radiator 
and his arm on his leg? A. I think I did. 

Q. Did you tell him he was talking to them when you 
went into the bathroom and when you came out. A. I 
didn’t go that far into the details because he just kept say¬ 
ing he could not appeal for me because I didn’t 

466 have any money. 

Q. When was this? A. That was the second day 
of the trial. 
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Q. I am talking about when you talked to your attorney. 
A. That was the day that I came down—^it was on a 'iCTiurs- 
day. 

Q. How long after the trial ? A. About three days. 

Q. Now, did you talk to your attorney immediately after 
the trial when you were downstairs? A. He didn^t come 
down there. 

Q. And you heard none of the conversation between the 
jurors and Mr. Bacon? A. No, sir, I didn’t. 

Q. But you say to your best recollection it was in the 
afternoon? A. Yes, sir. 

Q. Could it have been in the morning? A. No, sir, I don’t 
think so. 


Q. You don’t think so, why? A. Because I know w€ went 
out for lunch and then we came back in at 1:45. 

Q. It was after that? A. Yes, sir. 

Q. Will you indulge me just a moment. Your 
467 Honor? 

The Court: Certainly. 

Mr. Roberts: I have no other questions. 

The Court: Any redirect, Mr. Owen? 

Mr. Owen: No, sir, thank you, Mr. Ryan. 

The Court: Stand down. 

Mr. Owen: I will call Mrs. Duncan. 

Thereupon— 

Mrs. Rita Duncan 

was called as a witness by the petitioner and, having been 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mb. Owen : 

Q. Mrs. Duncan, state for us your complete name and 
address. A. Rita Duncan, I live at 1286 15th Street, North¬ 
west. 

Q. Do I understand that you are the wife of George 
Duncan, who has preceded you on the ^vitness stand this 
morning and who was tried together with Mr. Ryan last 
week? A. That is right. 
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Q. Mrs. Duncan, were you or were you not in attendance 
at that trial ? A. Yes. 

Q. How long did the trial last? A. Well, three days count¬ 
ing the day that they were all convicted. 

468 Q. All right, what were those three days? A. 
Thursday, Friday and Monday. 

Q. And that was all last week? A. Yes. 

Q. Can you tell us when it went to the jury on Monday? 
A. I think it was about 2:30. 

Q. Now I would like to ask you, Mrs. Duncan, whether 
or not there came a time when you observed the prosecut¬ 
ing attorney conferring with a member or members of the 
jury? A. Yes. 

Q. When and where was that? A. Well, it was on Fri¬ 
day afternoon during the recess, I left my husband in the 
courtroom and I went outside and stood at one of the 
benches with mv mother-in-law. 

Q. Now do I understand that this was just as soon as 
recess was called? A. Yes. 

Q. You did what? A. I walked outside and I sat on a 
bench vdth my mother-in-law and my husband was still in 
here. 

Q. Yes. A. I stood there smoking for a few minutes and 
then I walked over to the water cooler and got a drink and 
while I was there I saw Mr. Bacon speaking to three of the 
men who were on the jury. I wanted to hear what 

469 they were saying but I could not because it was 
obvious, me standing there, so I just walked away. 

Q. Do you remember how many members of the jury, at 
this time? A. Three of them. 

Q. And were they talking together? A. Yes, do you mean 
the jury? 

Q. The jurors and the prosecuting attorney. A. Oh, yes. 

Q. But you didn’t hear what actually occurred, you could 
not distinguish what was being said, is that right? A. No. 

Q. Now, did you continue to observe that after you 
walked away from the water cooler and before the recess 
was over? A. Well, it was just a couple of minutes before 
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the recess was over, and I went over and spoke to my hus¬ 
band and I asked bim — 

Q. What did you ask him? A. I asked him if he knew 
that Mr. Bacon was talking to the jury and he said, “Yes.’’ 
I said, “Yes, isn’t that something wrong?” And he told Mr. 
Chessin and Mr. Chessin said not to worry about it, so I 
didn’t pay any more attention to it. 

Q. Was there anyone else in your presence when 
470 you explained to your husband that you didn’t think 
the District Attorney should be talking with the 
jurors? A. No, I had just walked down toward the tank, 
and I was coming back from the water cooler, and he walked 
back with me, and I stood up in front of my mother-in-law 
and that is all. 

Q. How old are you, Mrs. Duncan? A. Twenty-twc*. 

Mr. Duncan: That concludes the direct examination, may 
it please the Court. 

CROSS-EXAMINATION 

By Mb. Robebts: 

Q. When you first saw Mr. Bacon, Mrs. Duncan, vrhere 
was he talking to these jurors? A. Down at the 'srater 
cooler. 

Q. At the water cooler, and you say this was just a couple 
of minutes before recess was over? A. Yes. 

Q. Wheredidyougofromthe water cooler? A. I walked, 
well, around this way, you know, toward down in front of 


the courtroom, and then I walked past by the teleplhone 
booth. 

Q. You were over by the telephone booth? A. Yes. 

Q. How close were you to the telephone booth? 
471 A. What do you mean? 

Q. Were you right next to the telephone boo h or 
next to the wall ? A. My mother-in-law was seated clo^e to 
the telephone booth and I sat down right next to her^ 

Q. In other words, you then walked—you were a couple 
of feet removed from the telephone booth, is that right? 
A. Yes. 
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Q. And near the middle of the corridor out there, is that 
right? A. Yes. 

Q. When you saw Mr. Bacon, is that right? A. No. 

Q. You could not see him at that time? A. No, I didn’t. 

Q. Did your mother-in-law leave you from that time until 
the recess was over? A. No, we came back here together. 

Q. She stayed there talking with you until recess was 
over and you came back into the courtroom, is that right? 
A. Yes. 

Q. WTien you came back into the court, where was Mr. 
Bacon? A. He was still outside. 

472 Q. Where? A. Near the water cooler. 

Q. Were the jury still there or were they in their 
seats over here? A. No, they were still there, on Friday, 
we were not ready to come in here, so she walked with me 
and I went over and I spoke to my husband again. She 
walked with me near the courtroom, we were not ready to 
come in. 

Q. What did you do then? A. Went back outside on the 
bench. 

Q. Mr. Bacon was still there? A. Yes, until they came 
back. 

Q. Did you see him at that time ? A. Yes. 

Q. WTiat was he doing at that time ? A. He was motion¬ 
ing with his left hand. 

Q. WTiere was his right hand? A. I think it was in his 
pocket. 

Q. How was he standing? A. Well, when I first saw him 
he was—^he had his foot upon the radiator and then when 
I saw him the next time he had his hand in his pocket like 
this and was going like that (indicating). 

Q. Just the same as you are, just like that, is that right, 
with his left hand? A. Yes. 

473 Q. He was not shaking his hand? A. No, just kept 
moving it up and down. 

Q. You would not consider that shaking his hand? A. 
Well, I think if you move it you have to consider it shaking. 

Q. Now, when you made your statement as you made it 
to Mr. Owen, is that all that happened? A. Yes. 
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Q. Now, when you made your statement was a njotary 
there? A. No, we had it notarized afterwards. 

Q. You had it notarized afterwards. Now who took down 
your statement? A. Mr. Owen’s secretary. 

Q. And she took it down as you gave it to her? A.| Yes. 
Q. Word for word just as you gave it to her, is that cor¬ 
rect? A. Well, I guess she fixed it up a little bit. 

Q. What do you mean, you guess she fixed it up a little 
bit? A. I kept on saying guess each time, I didn’t take a 
close look at it except the day I saw Mr. Bacon talking to 
the jury? 

474 Q. Did you read it before you signed it? A. Yes. 
Q. Were those the words that you used or that he 

used ? A. Yes, except at the beginning. 

Q. What do you mean, at the beginning? A. Well, \inhere 
it says hereby file an appeal and motion for a new trial. 

Q. That was in your affidavit ? A. Yes. 

Q. Where was that in your affidavit? A. In the beginning 
paragraph. 

Q. How many paragraphs were there in your affidavit? 
A. I am not sure. 

Q. Do you know how many pages? A. Just one pa^e of 
mine. 

Q. Was your husband’s longer? A. I don’t know that. 

Q. Were you there when your husband made his state¬ 
ment to Mr. Owen? A. No. 

Q. You were not there at that time? A. No. 

Q. Did you ever see the statement that your husband 
made to Mr. Owen ? A. See, when I made my statement to 
Mr. Owen’s secretary and she took it down, she took 

475 it down in shorthand and the next day I was sup¬ 
posed to go down and pick it up and have the ;hing 

notarized. 

Q. Did you do that? A. Yes, my husband’s statement 
was in with mine, and I didn’t pay any attention to it, I 
didn’t read it. 

Q. Did you read yours ? A. Yes, I glanced at it. 

Q. Was that as you had recited it to her? A. Yes. 
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Q. It was exactly as you had recited it to her, is that 
right? A. Yes. 

Q. What was in that affidavit? A. That I saw Mr. Bacon 
standing near the water cooler talking to three jurors, that 
he talked as soon as he came out during the whole recess. 

Q. Now just a minute ago didnT you say you saw him 
two minutes before the recess was over talking to the jurors 
the first time? A. No, I didn’t say two minutes, I said a 
few minutes, I don’t know how long it was. 

Q. A few minutes? A. Yes, when they came out of the 
courtroom I saw the four of them down near the radiator, 
and they were still there when I started to walk 

476 toward the courtroom again, he was still standing 
there, so I guess it must have been during the whole 

recess except for a few minutes. 

Q. You don’t know whether he was there the whole re¬ 
cess? A. No, practically— 

Q. Now, as I understand, you stopped there and was sit¬ 
ting on the bench the whole time? A. They were in the 
same position wffien I came back in the courtroom. 

Q. When you left the courtroom did you leave before or 
after Mr. Bacon? A. He left before—I left before he did. 

Q. You left before he did? A. I was never in the court¬ 
room again. I was over at the bench. 

Q. You were always at the bench? A. Yes. 

Q. When the recess started, did you sit out on the bench? 
A. Yes. 

Q. You were sitting out on the bench until you went to 
the watercooler, is that right? A. Yes. 

Q. How long were you at the watercooler? A. Just long 
enough to take a drink. 

477 Q. Then you went back to the bench ? A. Yes. 

Q. Do you know the lapse of time that you came to 
the bench from the courtroom? A. I have no idea, just a 
few minutes. 

Q. Just a few minutes? A. Well, maybe a few. 

Q. Who else did you see during that interval? A. Nothing 
more than I saw Mr. Bacon talking to the jury. 

Q. How did you express it? A. How do you mean? 
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Q. Why did you say that you say that you told this to 
the secretary of Mr. Owen, just what words did you use to 
her? 

Mr. Owen: Your Honor, I have hesitated to int(‘rrupt 
up to now. 

The Court: Do you object? 

Mr. Owen: Yes, sir. 

The Court: On what ground ? 

Mr. Owen: I don’t see the purpose to have the witness 
attempt to repeat every page from that affidavit thi,t she 
has sworn to. The witness is on the witness stand arid can 
recite from personal knowledge what she said. I thii|ik the 
affidavit speaks for itself. If there is any contradic- 
478 tion that can be brought out by the prosecuting attor¬ 
ney. I can hardly see what good it is going to| do if 
the witness memorizes that affidavit signed several days 
previous thereto. 

The Court: The objection is overruled. 

By Mr. Roberts: 


Q. What did you tell Mr. Owen’s secretary when yo a told 
her about this? A. I told her Mr. Bacon was standing near 
the watercooler with three jurors talking to them. 

Q. What else? A. I went over to get a drink where I tried 
to hear what they were saying and I could not. 

Q. Did you tell her anything slse? A. No, I cannat re¬ 
member having said anything else. 

The Court: Now, Mr. Roberts, it is time for the midday 
recess. The witness will not discuss this case with an^'-body 
during the recess, do you understand? 


The Witness: Yes, sir. 

The Court: We will take a five-minute recess. 
(Short recess taken.) 

The Court: Resume the stand, Mrs. Duncan. 
Thereupon— 

Mrs. Rita Duncan 


resumed the stand and testified further as follows: 
CROSS-EXAMINATION (Resumed) 

The Court: Proceed, Mr. District Attorney. 


479 
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By Mr. Roberts: 

Q. Mrs. Duncan, did you say anything else about what 
happened in the corridor when Mr. Bacon was talking to 
the jurors? A. No, not other than asking my husband if 
he saw it. 

Q. Other than what ? A. Asking my husband if he saw it. 

Q. In other words, the only thing you told Mr. Owen’s 
secretary was, that you saw Mr. Bacon talking to the jurors 
out in the hall and that it was during recess and that you 
told your husband about it, is that correct ? A. So far as I 
can remember, yes. 

Q. Will you describe for me how Mr. Bacon was talking 
to the jurors? A. Well, I believe I mentioned that he was 
motioning with his hands. 

Q. What did you tell her while he was motioning, what 
words did you use? A. I don’t remember the exact words 
other than the words I used, how he had his hands moving 
up and down. 

Q. Did you say the word “indicating” or “shaking” at 
the jurors? A. I believe I said “shaking”, I am not sure 
about that. 

480 Q. Did you say indicating”? A. No, I don’t 
think so. 

Q. Now, at that time, when you came up to talk to your 
husband, what did you tell him? A. I said, “Did you see 
Mr. Bacon talking to the jurors?” And he said, “Yes.” I 
said, “What do you think of it?” And he said, “Well, I 
spoke to Mr. Chessin about it and he said not to worry.” 
I asked him if he was sure and he said, “Yes, that was what 
Mr. Chessin said.” 

Q. Was Mr. Chessin there when you came up? A. No. 

Q. Now, you approached your husband, is that right? 
A. No, I started to walk up and I suppose my husband came 
right behind me. 

Q. What? A. I started to walk up together, to one of 
the benches, and my husband came up right behind me. 

Q. What? A. I started to walk up together, to one of 
the benches, and my husband came up right behind me. 
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Q. Was that when you said something to him? A. Yesi. 

Q. You didn’t come up to him outside of the dcor here 
and say anything to him? A. No. 

481 Q. Did your husband call you? A. Well, he didn’t 
call me, he just said what he saw, and I told him. 

Q. Was it then you broached the subject to Mr. Ba(5on 
talking to three jurors? A. Yes. 

Q. All right. A. And then after we got to the bench my 
mother-in-law asked me what was the matter, she asked 
me what we were talking about and I told her. 

Q. Did your husband go to the bench with you over by 
the telephone booth? A. Yes. 

Q. Now just before recess here, weren’t you instructed 
by the Court to talk to no one during the recess? 

Mr. Owen: I think he is misstating the statement of Yc ur 
Honor. 

The Court: What? 

You may proceed, Mr. District Attorney. 

Mr. Owen: It is my understanding, for the benefit of the 
record. Your Honor said not to speak to anyone about this 
case or about anything at issue — I think the words were 
not to talk about this case to anyone. 

The Court: All right, you may proceed. 

482 By Mb. Roberts: 

Q. Did you talk to Mr. Owen at the recess? A. I 
didn’t know Mr. Owen then. 

Q. I mean now, just after this present recess, when you 
came otf the "witness stand? A. I went outside to ask him 
something. 

Q. Did you talk to him inside here ? A. Yes, I did, I aski^d 
him something and he didn’t answer me. He walked outside 
and stayed just a minute, I didn’t talk to him about the case, 
you know, I talked to him, I said to Mr. Owen, ‘‘How does it 
look?” But, he didn’t answer. 

Q. Did you hear any of the conversation between Mr. 
Bacon and the three members of the jury? A. No. 

Q. You heard none of it? A. No. 

Mr. Roberts: I have no further questions. 
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Mr. Owen: Thank you. 

The Court: Just a minute. 

Now, when this occurrence took place on Friday after¬ 
noon, had you appeared as a witness at that time? 

The Witness: I don’t remember. Your Honor. I think 
it was in the afternoon and I was called afterwards—no, 
before the recess. I was called back afterwards. 

483 The Court: Then you had not appeared as a wit¬ 
ness at the time about these things you testify about ? 

The Witness: Yes, I believe I did before the recess. 

The Court: You believe what? 

The Witness: I testified as a witness and I remember 
they called me back again after the recess was over. 

The Court: You testified as a witness before this took 
place? 

The Witness: Yes. 

The Court: You were under the general rule, still ex¬ 
cluded from the courtroom, were you? 

The Witness: Yes. 

The Court: So you didn’t come in and talk to your hus¬ 
band in the courtroom, did you? 

The Witness: No, I tried to, but somebody said I could 
not come in. 

The Court: Was this the case where Mr. Chessin re¬ 
quested that the witnesses, even after they testified, should 
still remain outside of the courtroom? 

Mr. Chessin: I didn’t make the request, Mr. Horowitz 
made the request. 

The Court: One of the two. 

Mr. Horowitz: That is right, that was me. 

The Court: I didn’t think it was necessary, it was a 
rather unusual request to be made. 

484 Mr. Horowitz: If Your Honor please, because they 
said they had some witnesses they might use in re¬ 
buttal, that was the reason the request was made. 

The Court: So you were not permitted to come into the 
courtroom during the whole trial? 

The Witness: No, not until Monday. 


37 


The Court: Were you permitted to come in on Monday? 

The Witness: Yes. 

The Court: Did you withdraw your objection on Monday? 

Mr. Horowitz: Yes. 

Mr. Bacon: That was before argument, after the case 
was concluded. 

The Court: I see. You saw your husband come out of 
the courtroom during recess? 

The Witness: Yes. 

The Court: Where were you then? 

The Witness: I was over sitting on the bench. 

The Court: What did he do? 

The Witness: He went over and stood there talking to 
Mr. Chessin. 

The Court: Very well. 

Anything further? 

Mr. Owen: I have no further questions. 

The Court: Stand down, Mrs. Duncan. 

(Witness excused.) 

485 Thereupon 

Mrs. Mary Duncan j 

was called as a witness by the petitioner and, having been 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Owen : 

Q. Mrs. Duncan, will you speak out loudly and slowly so 
that His Honor can hear every word you say, and plejise 
tell us your name and address? A. My name is Mary Dun¬ 
can and I live at 3754 Thirty-fourth Street, Northeast. 

Q. Tell us whether or not you are the mother of George 
Duncan? A. Yes, I am. 

Q. Mrs. Duncan, were you in attendance at the trial— 

The Court: Just a minute. Judge Curran wants to see 
Mr. Horowitz. I think I will have to keep my priority. 
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By Me. Owen : 

Q. Mrs. Duncan, will you tell us whether or hot you were 
in attendance at that trial, whether or not for its entire 
duration or for part of the trial? A. Yes, for part of it. I 
was not here every day. 

Q. Now, do you remember what part you heard and would 
you tell us what days you were not here? A. Well, I was 
not in here no more than I was on the bench for a 

486 while on Friday and on Monday I was not down 
here at all, I was sick. 

Q. Well, I would like to know whether or not you at any 
time saw the District Attorney conversing or talking with 
members of the jury before the case had been submitted 
to the jury for their deliberation. A. I did on Friday morn¬ 
ing. I saw him talking to the jury just when I was sitting 
in the hall on the bench and he was leaning over the ban¬ 
ister and the jury came up to him and said something and 
they passed a few words with him back over the banister. 

He was directly in front of me and the juror walked back 
in here, so far as I could see. He was coming up on the 
stand. 

Q. Coming up to the jury box? A. Yes. All I could see ‘ 
was a part of it as he got up there, what he said, I don’t 
know. ■ 

Q. Did you hear what was said in this conversation ' 
between this single juror and the prosecuting attorney? A. 

No, sir, I could not hear, they were too far away. 

Q. Will you describe for us just a little more carefully ' 
now, just where you saw this conversation between the 
District Attorney and one of the jurors? A. It was almost ' 
directly in front of that door, the District Attorney was 
leaning over the banister there and I was sitting just di- ' 
rectly in front of him on the bench by the telephone 

487 booth. There is where I was sitting and the juror 
comes up to him and he said something to him, and 

he stood up and I saw him pass a few words with him and 
then he went back over to the banister and the juror came 
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in to the stand; so far as I can see, but what was saia, I 
don’t know. 

Q. Are you sure that this was before the case was sub¬ 
mitted to the jury for their determination? A. It was on 
Friday morning. 

Q. Do you know when the case went to the jury? A. Well, 
sometime Monday, I was not down here. 

Mr. Owen: Your witness. I 


^ CROSS-EXAMINATION 

By Mr. Roberts: 

Q. Were you there all day Friday? A. Yes. 

Q. And y^ere you with Rita Duncan? A. I was not her 
no, I will take that back. I got here about 10:30 or 11 
o’clock, somewheres near that time. 

Q. And it was after that time that this conversation with 
this juror is alleged to have taken place? A. It was soipe- 
time in the morning, it must have been during the recejss. 

Q. Do you know what time? A. No, I don’t, I could 
not tell you exactly what time it was, it was befc^re 
488 12:00 o’clock, or whenever they went otf for dinnbr. 

Q. Did you say anything to anyone about it? A. 
No, sir, no more than I told my husband about it. I told 



him I saw him talking to him. 

Q. You had not been in the courtroom before that? A. I 
have been in here before, yes, been on the stand. 

Q. You had been a witness that morning? A. No, I was 
one of the witnesses that afternoon, they called me that 
afternoon. 

Q. I mean before you saw Mr. Bacon speaking to the 
man, you had not been in the courtroom? A. No. 

Q. You had been outside, according to the Court’s ruling? 
A. Yes, sir. 

Q. Were there many people in the courtroom, do you 
know? A. I don’t think there were hardly anybody in he::e. 
The door was open. 

Q. The door was open the whole time? A. During the 


recess. 
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Q. I mean before recess. A. Oh, no. 

Q. The door was closed, is that right? A. Yes. 

489 Q. It was closed after recess? A. Yes, sir. 

Q. Now this man Mr. Bacon was talking to, can 
you identify him today? A. I could not tell you whether I 
could or not. 

Q. Do you see him in the courtroom today? A. I am not 
sure, because I didn’t pay too much attention, just who 
he was, or just how he looked. 

Q. Had you seen this person before ? A. Yes, I seen him 
come in and out, but I didn’t pay too much attention. 

Q. You saw him go out? A. Lots of times I saw him go 
out. 

Q. What do you mean by lots of times? A. When he 
went I would be sitting in the hall and I would see him go 
out. 

Q. Was Friday the first day you were down here? A. No, 
sir. 

Q. How many other days ? A. I was down here every day 
except Monday; Monday I was not here. 

Q. No, but on that Friday, that morning, had you been 
here the Thursday before? A. Yes. 

Q. Had you been here the Wednesday before? A. 

490 I don’t know. 

Q. How many days had you been here? A. I was 
down here every day except Monday. I just don’t know 
how many days. 

Q. By Monday, do you mean the same week of the trial 
or was it the day he w^as sentenced on Friday? A. This was 
the Friday before that. 

Q. That was the Friday before he was sentenced? A. On 
the Monday following. 

Q. I got you mixed up, before sentence, he was convicted 
on Monday. A. I mean convicted, not sentenced. I made a 
mistake. 

Q. You were not here that day? A. No, sir. 

Q. Were you here the Friday before? A. Yes, sir. 

Q. Were you here the day before that? A. Yes, sir. 
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Q. Were you here the day before, or any other time? A. 
I guess so, I was here every day of the trial, every time 
the trial went on except Monday. 

Q. How many days did the trial go on ? A. I could not 
tell you. 

Q. Were you a witness? A. No more than that 
491 Friday afternoon I was called to the stand. 

Q. How many times during the days that you were 
here had you seen the jurors ? A. Every time they came out 
I saw them talking from the bench. 

Q. Were there other people coming out during recess 
besides the jurors ? A. The door was open and I could see 
them when they came out. 

Q. The door was open? A. In recess the door was open, 
not during the trial, the door was closed. 

Q. When the door was open was when you saw the jurors? 
A. They were coming out. 


Q. Where were they? A. Some of those were longer| in 
here, they were coming out. | 

Q. Some of those longer in here could have been specta¬ 
tors? A. I don’t know. | 

Q. Could they have been spectators? A. I don’t know| 

Q. How many times had you seen Mr. Bacon up to tjke 
time you saw Mr. Bacon talking to this man? A. I sejen 
him in the hall several times. | 

492 Q. How many times would you say? A. Two |or 
three times, I guess. 


Q. Do you recognize the juror? A. No more than I saw 
him coming back in through the door and walk to the staijid, 
that is the reason I remembered he was a juror. 

Q. Where was he when you last sighted him? A. He was 
going in here, I could not say what became of them, jijst 
about in the center. | 

Q. Did you make any note of it, did you look at hijm, 
realizing that Mr. Bacon had talked to him? A. I didiji’t 
take any particular notice and look. | 

Q. How long was Mr. Bacon talking to him? A. Justj a 
couple of minutes, just a few minutes. | 
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Q. Did you hear what he said? A. No, sir, I didn’t. 

Q. That was on Friday morning? A. Yes, sir. 

Q. You were sitting there Friday afternoon with Bita 
Duncan? A. I was sitting there with her, yes. 

Q. Did she call your attention to anything? A. That 
afternoon she did. 

Q, Did you see Mr. Bacon talking to anyone that 

493 afternoon? A. No, sir, I didn’t. 

Q. You didn’t come down with Rita Duncan to see 
whether Mr. Bacon was talking to anyone? A. No, I didn’t. 

Q. You sat back? A. I was sitting on the bench, I never 
got up to go anywhere. 

Q. How long was the afternoon recess, if you know? A. 
I imagine ten minutes, I don’t know, something like that. 

Q. Did you see this same juror all the time? A. I don’t 
know, I didn’t take no particular notice. 

Q. You do not see the juror in the courtroom today? A. 
No, I could not tell you the one I saw. 

Mr. Roberts: Will you indulge me for a moment. Your 
Honor? 

The Court: Certainly. 

Mr. Roberts: I have no further questions. Your Honor. 
Mr. Owen: Thank you very much. 

The Court: Stand down. 

(Witness excused.) 

Mr. Owen : I believe that concludes this case. Your Honor. 
Mr. Roberts: I will call juror Drew. 

Thereupon— 

494 John Drew 

was called as a vdtness by the United States and, having 
been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Roberts: 

Q. State your name and address to the Court and jury, 
please, Mr. Drew. A. John 0. Drew, 3005 Emox Street, 
Southeast. 
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Q. You wore a juror in the trial of the case of the ' Jnited 
States against George A. Duncan, et ah, is that correct? A. 
Yes, sir. 

Q. Calling your attention to the Friday of that trial, did 
you have occasion on Friday to have any conversation at 
any time with Mr. Bacon? A. I could not say that it was 
Friday, but I do remember the incident that we are talking 
about outside by the radiator, I talked to Mr. Bacon. 

Q. Will you tell the court what the conversation con¬ 
sisted of, to the best of your recollection? A. Well, it was— 
it was the day that we were due in, not at 10;00 o’clock, at 
the time the Clerk announced that we were excused until 
11:00 0 ’clock because Mr. Bacon had to go to the Co|irt of 
Appeals, so the rest of the jurors and myself were staijiding, 
talking in conversation about the Court of Appeal^ and 
about, well, it was before 11:00 and Mr. Bacon|came 
495 down the corridor and somebody asked him h(j»w he 
made out and he was explaining to us aboujt the 
Court of Appeals case at that particular time. 

Q. Did he or you or any of the jurors who were there 
at any time discuss or talk about the case that was then 
on trial? A. No, sir. j 

Q. Did you at any time later talk again to Mr. B^con, 
at any time during the trial? A. No, sir. | 

Q. Did you at any time see Mr. Bacon talk with aijiy of 
the other jurors when you were in the hall except at| this 
time you just mentioned? A. No, I didn’t. I 

Q. Did Mr. Bacon in any way, at that time, shake o|r in¬ 
dicate with his fingers towards you or any of the other Ipeo- 
ple who were there? A. No shaking or indicating, just as 
a manner of speaking, using your hands, maybe, bult so 
far as shaking or indicating, I cannot say he indicated 
anything specifically. 

Q. Did the conversation you had with Mr. Bacon in any 
w^ay influence your verdict in this case? A. It did nol. 

Q. Did the conversation with Mr. Bacon in any 


way intimidate you in your verdict? A. No, it dl 
Mr. Roberts: I have nothing further. 


(|n’t. 
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CROSS-EXAMINATION 

By Me. Owen: 

Q. Now, Mr. Drew, do you like Mr. Bacon? A. What do 
you mean, do I like him? 

Q. Do you like him as a friend? A. He is not a friend 
of mine, I don’t understand you. 

Q. Are you friendly toward him? A. What do you mean, 
friendly, a speaking acquaintance, yes. I will say ‘‘Hello” 
to him. 

Q. Had you ever seen him before this particular con¬ 
versation occurred, before this trial? A. No, sir. 

Q. Did you find him to be, in your speaking to him, as you 
call it, to be of a friendly, amicable nature? A. It was an 
explanation to a question that I think was asked, I hap¬ 
pened to be standing there. 

Q. What type of work do you do ? A. Instrument maker. 

Q. What kind of instruments do you make? A. Well, I 
work for the National Institute of Bethesda, anything con¬ 
cerning laboratory equipment. 

Q. What did Mr. Bacon say about the Court of Appeals ? 
A. Well, the question was put to him about the Court 
497 of Appeals case, because I heard the conversation 
before that time about how tough a time the lawyers 
had there and the question was asked of Mr. Bacon how he 
made out and he described the incident then, just about the 
Court of Appeals rule about Government workers on the 
jury. 

Q. It was a jury problem Mr. Bacon had up before the 
Court of Appeals, is that right? A. I could not say it was 
a jury problem, I don’t know. 

Q. You heard the conversation, didn’t you? A. I did. 

Q. And was it about the jury? A. It was about Govern¬ 
ment workers on the jury. 

Q. What was said about Government workers on the 
jury? A. I don’t remember what was said. All I know was 
the Court of Appeals had ruled that they had to stay on the 
jury and that they could serve on the jury. 
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Q. Do you remember who it was that proposed this |ques- 
tion? A. No, I don’t. | 

Q. About the Court of Appeals to Mr. Bacon? A. jSTo, I 
could not say. | 

Q. Did Mr. Bacon tell you perhaps that he was s|orry, 
that he could not speak to the jury or confer with ijnem- 
bers of the jury while the case was still in progiress? 
A. No. I 

498 Q. Did any of your group ask him whether hel had 
permission to talk to members of the jury whili the 

case was in progress ? A. Not as I remember. | 

Q. You don’t remember who asked him the question 
about the Court of Appeals? A. No, I don’t. 

Q. By the way, how do you happen to be here this morn¬ 
ing? A. Here? 

Q. Yes. A. I was subpoenaed. I 

Q. After your deliberation in this case and the return 
of the guilty verdict, have you spoken to Mr. Bacon?! A. 
Yes, after the case— | 

Q. Sir? A. Yes. 

Q. Where and when? A. Well, I was still on the jury, 
I believe the next morning I talked to him out in the cor¬ 
ridor. 

Q. Talked with Mr. Bacon? A. Yes. 

Q. Did you have any cases in which he was the pr(|)se- 
cuting attorney subsequent to this case? A. N<}). 

499 Q. WTiat were you discussing the day after the 

trial was over, with Mr. Bacon? j 

^Ir. Roberts: Objection, if Your Honor please. I cannot 
see where that has anything to do with this. j 

The Court: Objection overruled. 

The Witness: I don’t remember, it was just in the morn¬ 
ing when we came in and Mr. Bacon was coming up the st( 5 ps 
and there were about eight or ten people around the driiik- 
ing fountain. 

By Mr. Owex: 

Q. Was your discussion at that time about the Court jof 
Appeals? A. No, it was not. I 
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Q. Was it about the case you were then on? A. It may 
have been. I don’t particularly remember, because I was 
not paying much attention. I was supposed to be called on 
another case, which I was. 

Q. Have you talked with him since that time, prior to 
your taking the stand this morning? A. Other than 

500 saying ‘‘Good morning”, that morning. 

Q. Have you talked to any member of the District 
Attorney’s Office before appearing here this morning? A. 
No, I have not. 

Q. Did you know what this matter concerned before you 
appeared here this morning? A. No, I didn’t. 

Q. What else was said now on that Friday, when this 
conversation between Mr. Bacon and you jurors occurred? 
A. Was it Friday, whatever day it was, when Mr. Bacon 
was with the Court of Appeals was the day it was, whether 
it was Friday or not, I don’t know. What was said, so far 
as I can remember was just that the Court of Appeals had 
ruled that Government workers could serve on the jury. 

Q. Did you participate in the conversation? A. I don’t 
remember. 

Q. Was Mr. Bacon smoking a cigarette? A. I don’t 
know. 

Q. Did Mr. Bacon have his hand in his pocket at any 
time ? A. I could not say that. 

Q. Did Mr. Bacon indicate with his hand in such a 
fashion as this (indicating) at any time? A. He may have, 
I could not say that. 

Q. At any other time, did you see Mr. Bacon dur- 

501 ing the course of the trial speak or confer with any 
juror, or group of jurors? A. No. 

Q. Are you positive of that? A. I am positive. 

Q. What was your position in the jury box, sir? A. Do 
you mean number? 

Q. Yes. A. Number 2, I believe. 

Q. And were you sitting in the rear row then? A. Yes, 
I was. 


47 


Q. During this conversation down the corridor, did you 
see the defendant and the defendant’s wife come close to 
you and attempt to hear what was said? A. No. 

Q. How many other jurors were there? A. I couldn’t 
say that, either. 

Q. From these jurors sitting here this morning, caii you 
tell us whether or not any of these jurors were engaged in 
conversation? A. The only one I know for sure was; the 
one— j 

Q. Which one was that? A. Mr. Clayton. j 

Q. Is he here this morning? A. Yes, he is. 

502 Q. You say you don’t recall what he said to the 
prosecuting attorney in that conversation? A. No, 
I don’t. 

Q. You don’t recall what the prosecuting attorney said, 
is that right? A. I don’t recall everything that was said, 
only what I told you. 

Q. Were you smoking? A. I may have been. I could not 
say for sure. 

Q. You are a little bit biased here this morning in favor 
of the prosecuting attorney’s office, is that not correct, 
Mr. Witness? A. I am not biased or anything, I didn’t 
even know what I was here for until just before this c|)urt 
started. | 

Q. Do you recall just outside the courtroom corridor Ijiere 
at the last recess I asked you if you would speak with me 
with reference to this conversation and tell me more about 
what was said and you said you refused to talk to me, 
that you would do your discussing from the witness stand? 
A. I am a government witness and I don’t have to tall: to 

you. I 

Mr. Owen: That is right. | 

Mr. Roberts: No further questions. | 

The Court: Stand down, Mr. Drew. | 

(Witness excused.) ] 
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503 Thereupon— 

Laurence D. Clayton 

was called as a witness by the United States and, having 
been first duly sworn, was examined and testified as fol¬ 
lows: 

DIRECT EXAMINATION 

By Mr. Roberts : 

Q. State your name and address to the Court, please, 
Mr. Clayton. A. Laurence D. Clayton, 1613 G Street, North¬ 
east. 

Q. Were you one of the jurors on the panel that tried 
the case of the United States against George Duncan, et al? 
A. I was. 

Q. Calling your attention to that trial, during the course 
of the trial, did you at any time have any occasion to 
either carry on any conversation or be in a group that 
carried on any conversation with Mr. Bacon? A. I was. 

Q. And when was this time, Mr. Clayton? A. The day 
the court recessed, Mr. Bacon had to report to the Court 
of Appeals for some reason, I don’t know what. 

Q. What time of the day was it that this conversation 
took place? A. In the morning after he returned from the 
Court of Appeals. 

Q. Where did this take place? A. At the radiator. 

504 Q. At that time, will you tell the Court what 
the general nature of the conversation was, to the 

best of your ability, and tell exactly what the conversation 
was. A. Well, the question came up that Mr. Bacon before 
that in the morning had left and the Clerk told us to recess 
until 11:00 o’clock so Mr. Bacon could go to the Court of 
Appeals and he hoped he would come back in one piece, so 
when he came back the jurors asked him was he still in one 
piece and how the ruling went on the case, and different 
aspects of that and would he please tell us about the case 
that went first to the Court of Appeals and then to the 
Supreme Court barring government employees on the jury. 
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Q. Was there any conversation at that time abott the 
case that was then on trial? A. No, sir. 1 

Q. Did you at any time during the trial have any con¬ 
versation with Mr. Bacon with regard to the case ths.t was 
then on trial? A. One question. 

Q. When was that? A. I think it was the evening curing 
recess after the trial had started. 

Q. What was it? A. When the counsel for the 

505 defense asked if anyone had ever been robbed or 
anything stolen or taken from them and I had a 

mirror removed from my car and I asked if that had any 
bearing on the case and he said no. That was all that was 
said. 

Q. Now, did you at any time during the course cf the 
trial, see any of the other jurors, besides this one incident 
that you have told us about, see any of the other jurors 
talk with Mr. Bacon or Mr. Bacon talk with any of the 
other jurors? A. No, sir, not more than during reocsss. 

Q. Where ? A. The conversation again took place by the 
radiator. 

Q. The conversation took place by the radiator. "ViTiich 
one do you mean? A. Across from the jurors’ rest lOom. 

Q. Is that down by the men’s room and the watercooler? 
A. Yes. 

Q. Did this conversation that you had with Mr. Bjacon 
in regard to the Court of Appeals appearance, in any| way 
influence your verdict in the case that was on trial? Aj No, 
sir, it had no connection with it at all. | 

Q. Did this conversation in any way intimidate yo|u as 
to what your verdict would be, or should be? A. Noj sir. 

Mr. Roberts: I have no further questions. | 

CROSS-EXAMINATION 
By Mr. Owen: 

506 Q. I wonder if you would give me your name, A. 
Laurence D. Clayton. 

Q. Mr. Clayton, where do you work? A. Naval Ordnance 
Laboratory. 
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Q. What type of work do you do? A. Shall I answer 
that? 

The Court: Yes, unless it is something confidential. 

The Witness: Some part of it is and some of it is not. 

Mr. Owen: I will withdraw the question. I just wanted 
to get a little of your background. 

By Me. Owen: 

Q. Will you explain to me again about your wanting to 
know whether Mr. Bacon came back in one piece or who 
first said anything about his coming back in one piece? 
A. I believe Mr. Bacon said it himself. 

Q. Mr. Bacon said it himself to whom? A. I could not 
say. 

Q. In your hearing? A. Yes, sir. 

Q. When did he say that? A. In the morning while he 
was waiting to go to the Court of Appeals, I imagine, but 
I could not say for sure. 

Q. Was that before he went over to the Court of Appeals? 
A. Yes, sir. 

Q. He did, but he said to you that he hoped that he 
would come back in one piece from his argument in 
507 the Court of Appeals? A. He didn’t say it to me 
^ individually, I overheard it, I don’t know who he 
was talking to, or who asked him the question. 

Q. Yes, so that when he did come back some jurors asked 
him whether he was still in one piece? A. It could have 
been and it could have been someone else, I could not say, 
because a lot of jurors were out in the restroom and I 
could not say whether it was the jurors on the panel or 
someone else. 

Q. Were all of these conversations that you have told 
about this morning down around the radiator? A. Yes, 
there in the group. 

Q. Did you participate in the conversation? A. I could 
not say. 

Q. You don’t remember whether you said anything or 
not? A. I may have said something about taking the case 
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to the Court of Appeals and the Supreme Court ruled, I 
think, that government employees could not serve on juiies, 
or something like that. 

Q. Did you give any of your views as to the defendant’s 
right to a fair and impartial jury trial? A. I didn’t. 

Q. Did Mr. Bacon state any of his views. A. He 
didn’t. 

508 Q. What were you talking about? A. The Cc'urt 
of Appeals. 

Q. What was said about the Court of Appeals ? A. Three 
judges ruled on the decision. 

Q. Yes, sir. A. About government juries, working for 
the government, could serve on and certain cases had been 
taken to the Supreme Court for judgment. i 

Q. And did I understand you on direct examination to 
say that the conversation that arose in the corridor ^was 
initiated by someone asking the prosecuting attorney 
whether or not he was still in one piece? A. It could have. 

Q. Is that what you said on direct examination? A. It 
may have, I don’t say that it is and I don’t say that it 
not. I 

Q. Do you remember now how the conversation cc[m- 
menced? A. Someone asked the question if he was in (|>ne 
piece. I 

Q. Do you know who asked him that? A. I don’t. | 

Q. Did you hear that question asked? A. I could haj^e, 
yes. I 

Q. Did you or didn’t you? A. Yes. | 

Q. You don’t know who asked it? No, I do4’t. 

509 Q. What was Mr. Bacon’s reply? A. He is s:ill 
here. 

Q. He said, “I am still here”? A. Something similkr, 
I would not say the exact words, I don’t know whether he 
even made an answer. 

Q. Were all of you people engaged in conversation? |A. 
Your Honor, I didn’t engage in any conversation. | 

Q. Was there any conversation with the prosecuting At¬ 
torney and the members of the jury as to the chances lof 
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the Supreme Court reversal? A. It could have been, yes. 

Q. How do you happen to be here this morning? A. Sub¬ 
poenaed. 

Q. When did you receive that? A. Wednesday. 

Q. And did you say anything since you received your 
subpoena? A. I didn’t. 

Q. Did you contact Mr. Bacon? A. No, I didn’t. 

Q. Did Mr. Bacon contact you? A. He didn’t. 

Q. Did any members of the District Attorney’s 

510 Ofl&ce contact you? A. Nobody but the marshal. I 
never seen him, the lady next door gave me the 

subpoena. 

Q. Have you spoken to anybody in the District Attor¬ 
ney’s OflBce before your testimony here this morning in 
regard to this occurrence? A. I don’t remember. 

Q. Is it possible you could have? A. I could have, yes. 

Q. Do you remember who it was you discussed these 
matters with? A. No, somebody— 

Q. Who? A. Wait a minute, I will answer that question 
if I can think a little. We were all discussing what could 
have been over, that summons United States vs. George A. 
Duncan, what took place, I don’t know. 

Q. Did you discuss that with certain persons of the pros¬ 
ecuting attorney’s office? A. I didn’t discuss nothing with 
the prosecuting attorney’s office. 

The Court: I will ask the Reporter to repeat that answer. 
(The answer was thereupon read by the Reporter.) 

By Mr. Owen : 

Q. I believe there was some mention that you had 

511 another contact with Mr. Bacon where you asked him 
whether or not it would affect your position on the 

jury, you had remembered you had something stolen, that 
that question was asked and he said, “No.” A. I asked 
him would the removal of a stolen mirror have any effect 
on the case. 

Q. Where were you when you asked him that? A. In 
the hall. 
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Q. When was that? A. The day the case started. 

Q. And that was before you began deliberating pe 
issues? A. That is right. I 

Q. Did you also ask any of the defense attorneys whetner 
that would have any bearing on your eligibility to sepe 
as a juror? A. No, I didn’t see any of them until after pe 
case had started, I mean to talk to. | 

Mr. Horowitz: May I have that answer read? | 

(The answer was thereupon read by the Reporter.) | 

By Mr. Owen: | 

Q. You mean you talked with Mr. Bacon before the c^se 
started? A. I asked either one, whoever wanted an ansvfer 
to that question, it may have been the prosecutor or the 
defense. 

Q. Mr. Bacon told you it made no difference? 

512 A. That is right. 

Q. Did he tell you not to tell anyone about It? 
A. He didn’t. 

Q. Did you think that his statement that you need r ot 
carry it any further was sufficient? A. Yes, I was rot 
robbed or beaten or anything. 

Q. Did you tell Mr. Chessin or Mr. Horowitz, did you 
bring that to their attention? A. I had no idea even past 
my mind such a thing was going to happen. 

Q. Do you know whether Mr. Bacon brought that to ttie 
attention of the Justice during the proceedings? A. I dor.’t 
remember. 

Q. Do you know whether he brought that to the attention 
of the defense attorneys? A. I don’t remember, he coujld 
have discussed it at the bench, it could have been that, tolo. 

Q. Was that the only two conversations down the hap 
this stolen property matter, those are the only two timp 
you conferred with the prosecuting attorney during tlie 
course of the trial and before you began your deliberation: 5 ? 
A. That is right. j 

Q. Did you feel what the District Attorney told you aboyt 
this stolen property of yours was good advice and 

513 correct? A. I believed it was. I believe Mr. Chessin 
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only asked the question of the jury had anybody bee^i 
robbed, whether anyone had been robbed or beaten. 

Q. Now, were there other jurors around when you related 
this matter to Mr. Bacon out in the corridor? A. They 
could have been out there but I broached the matter as he 
was coming down the hall. 

Q. Do you know whether other jurors spoke with him? 
A. I don’t know, I doubt if he did. 

Q. From your conversation with Mr. Bacon, did you 
find him to be of a friendly type of person, an amiable, 
easy, good-natured one? A. I figured he was a man of 
judgment, yes, sir. 

Q. Yes. A. Except for that he didn’t make any impres¬ 
sion one way or the other. 

Q. You liked him, is that right? A. I could not say I 
liked him, either, having just a short conversation. 

Mr. Owen: I believe that concludes the cross-examina¬ 
tion, Your Honor. 

REDIRECT EXAMINATION 

By Mr. Roberts; 

Q. I understand, Mr. Clayton, the only questions that 
were asked you by the defense counsel at that time 
514 was had you been robbed, had you been beaten or 
had anyone that you knew been robbed or beaten? 
A. Similar to that, yes, sir. 

Mr. Roberts: I have no further questions. 

The Court: After you discussed with Mr. Bacon the 
theft of this mirror from your automobile, did you pursue 
the matter any further with anyone else? 

The Witness: No, sir. 

The Court: You made no further report of it, is that 
right? 

The Witness: No, sir, I didn’t talk with anyone what¬ 
soever. 

The Court: All right. You may stand down. 

(Witness excused.) 

Thereupon— 
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Percy Scott 

was called as a witness by the United States and, having 
been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Roberts: 

Q. Please state your full name and address to the Coijirt. 
A. Percy D. Scott, 445 S Street, Northwest. 

Q. Mr. Scott, were you on the jury panel that tried ^e 
case of United States vs. George A. Duncan, et al? .Aj,. I 
was. I 

515 Q. And during that trial did there come a time 
when you or anyone else in your presence ha<| a 

conversation with Mr. Bacon? A. He had no conversation 
directly with me. 

Mr. Roberts: I didn’t get that answer. 

(The answer was thereupon read by the Reporter.) 

By Mr. Roberts : 

Q. Were you present when there was any conversation 
between members of the panel and Mr. Bacon? A. Friciay 
morning— 

Q. Where did that conversation take place? A. At jkhe 
radiator by the men’s room door. j 

Q. What conversation did you hear at that time? A. I 
heard some discussion, something about the Court of 
Appeals. 

Q. Did you hear any conversation with reference to me 
case that was then on trial? A. No, sir. 

Q. Did you yourself ask or have any conversation wfcth 
Mr. Bacon? A. No, sir. 

Q. Did the conversation that you overheard between Mr. 
Bacon and these other jurors in any way influence your 
verdict in the case that was then on trial? A. No, sir. 

516 Did that conversation in any way intimidate j ou 
as a juror as to what your verdict should be? A. No, 


sir. 
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Q. Did you at any time during the course of the trial 
when they were in recess and you were in the hall, see Mr. 
Bacon talk to any of the other jurors or any of the other 
jurors talk to Mr. Bacon at any time? A. I saw some of 
them talking to him. 

Q. When was that? A. That was during the court’s dif¬ 
ferent recesses. 

Mr. Owen: I didn’t hear that answer. 

(The answer was thereupon read by the Reporter.) 

By Me. Roberts : 

Q. Do you know how many times that was? A. No, sir, 
I don’t. 

Mr. Roberts: No further questions. 

CROSS-EXAMINATION 
By Mb. Owen: 

Q. "Where do you live? A. Beg pardon? 

Q. Where do you live? A. 445 S Street, Northwest. 

Q. Mr. Scott, you have told us just now of other con¬ 
versation or conversations that the prosecuting attorney 
had with other members of the jury during the course 
517 and conduct of the trial and before you began your 
deliberations. I would like to ask you if you can 
possibly remember a little more specifically now some of 
these instances and describe them for us, where they 
occurred and how many jurors were involved, the extent 
they were and whether you heard any of the conversation 
or not? A. No, sir, I didn’t. I heard he was going to the 
Court of Appeals. He didn’t stay there long. His Honor 
had instructed us not to discuss the case with anyone. 

Q. Sir? A. His Honor had instructed us not to discuss 
the case with anyone and I bore that in mind during the 
whole course of the case. 

Q. Was that the reason that you thought you should not 
speak with the District Attorney? A. Yes, sir. 
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Q. About how many were these other times thar you 
had seen him speak to jurors during the course of the i;rial? 
A. It could have been two or three, something like that. 

Q. That was during the recess and luncheon periods? 
A. Yes. 

Q. You could not, could you, describe any of the jurors 
or tell who they were? A. I didn’t pay much attention to 
that. I didn’t even know what they were talking about. 

518 Q. Now this conversation you overheard down the 
corridor, was that on the last Friday of the irial, 

the day before it went to the jury? Can you tell us how 
that began? Were you there when it commenced? A. ijwas 
not there when it commenced. | 

Q. You walked up later? A. Yes, sir. 

Q. Do you know how long it had been going on before 
you walked up? A. I don’t. 

Q. What was the position of Mr. Bacon when you walked 
up and heard the conversation? A. I could not recall. 

Q. Did he have his foot on the radiator? A. I could not 
say. 

Q. Was he smoking a cigarette? A. I could not saY. 

Q. Did he have his hand in his pocket? A. That I don’t 
know. I 

Q. Was he pointing, or raising his hand in any manjier? 
A. I don’t know whether he was or not. | 

Q. Sir? A. I was merely passing by and I heard| the 
discussion going on about the Court of Appeals, I dijdn’t 
know what they were talking about and I didn’t ^ay 

519 there long enough to listen and find out. 

Mr. Owen: Thank you very much. 

Mr. Roberts: I have no further questions. 

The Court: Stand down. 

I 

(Witness excused.) j 

Mr. Roberts: I will call Mr. Dix. | 

Thereupon— | 
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Eobert A. Dix 

was called as a witness for the United States and, having 
been first duly affirmed, was examined and testified as 
follows: 

DIRECT EXAMINATION 

By Mr. Roberts: 

Q. State your name and address to the Court and jury, 
Mr. Dix. A. My name is Robert A. Dix. I live at 1330 
Ridge Place, Southwest. 

Q. Mr. Dix, were you on the jury panel that tried the 
case of United States vs. George A. Duncan, et all? A. I 
was the foreman. 

Q. And during the course of the trial, sir, did there come 
a time when you or anyone in your presence, had any con¬ 
versation with Mr. Bacon, the prosecutor? A. I spoke to 
him. 

Q. When was that, sir? A. What day it was I 
520 don’t remember, but it was the day the Clerk here 
met me at the door as I was coming in and told me 
that there was about an hour recess that day, that Mr. 
Bacon had to go to the Court of Appeals and I believe I 
came in and hung my raincoat and hat up and walked back 
out in the corridor and went out and smoked a cigarette 
and walked along talking to the fellows I went to lunch 
together with and we were standing talking and Mr. Bacon 
came down the corridor. Now that was shortly after ten 
o’clock, it might have been five or ten minutes after ten 
Mr. Bacon came down the corridor, and I recall merely that 
he had some white paper or brown envelope in his left 
hand and as he went by I hollered and said, “Well, you are 
supposed to be in the Court of Appeals.” And he said, 
“Yes, I have got to go over there now.” And he said, “I 
hope to get out alive.” 

I said, “Good luck to you.” I came in the courtroom, 
I think, and I talked to this lady as he came back out. 
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Q. Did there come a time at any time during the course 
of the trial when you had any conversation with him? A. 
No, sir. 

Q. Did you see any of the other jurors at any time bave 
any conversation with Mr. Bacon ? A. That I could not say, 
sir, all I know is that eventually someone must have asked 
him when he came from the Court of Appeals, I don’t 

521 recall when he came from the Court of Appeals. 
I do remember him coming down. It seems t(j> me 

he came in the courtroom about eleven o’clock that d^y. 

Q. Now, did the fact that you had this conversation |with 
Mr. Bacon with reference to his going to the Coui)t of 
Appeals in any way influence your verdict in the case that 
was on trial? A. No, sir. 

Q. Did it in any way intimidate you as to what vour 
verdict should be? A. No, indeed. 

CROSS-EXAMINATION 

By Mr. Owen: 

Q. Mr. Dix, what kind of work do you do? A. I am l^ore- 
man in the city Post Ofiice. | 

Q. How long have you been a mailman? A. I am not a 
mailman. 

Q. Were you ever a mailman? A. When I was a sub¬ 
stitute during the depression I had to carry mail early in 
the morning if I wanted to make extra money, yes. 

Q. How long have you been with the Post Ofiice Depart¬ 
ment? A. Approximately 19 or more years. 

Q. Have you ever served on juries before you 

522 served on this jury, Mr. Dix? A. I sure have. 

Q. How many times have you been a juror? 
recall ditferent times, if that is what you mean. I 
know how many cases I have had, but I was 
two that I had been on. 

Q. Can you estimate about how many criminal cases 
have sat in judgment on? A. No. 

Q. Were the others civil? A. All civil, yes, sir. 
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Q. During the course of the progress of these trials did 
you make it a habit to confer with the attorneys on one 
side or the other? A. No. On the other cases, why, the 
jury always went out of doors or went into the jury room 
and never came into the courtroom, in this courtroom. 

Q. Had you ever seen Mr. Bacon before you were called 
to serve as a juror in this case? A. No, I never had. 

Q. Were you the foreman there? A. My home is in Wash¬ 
ington, D. C. I was bom Febmary 21, 1904. 

Q. Mr. Dix, you say that on that morning there was some 
conversation in which Mr. — I am referring to Friday 
morning, in which the prosecuting attorney then in 

523 the case explained to you that he was going over to 
the Court of Appeals, is that right? A. I don’t know 

whether it was Friday morning or not. It was the morning 
he went to the Court of Appeals and I spoke to him and he 
answered me and there were other jurors standing around, 
quite a few people in the corridor. 

Q. And you said you hoped he would come back alive, is 
that right? A. No, I didn’t say that. Mr. Bacon said that. 
He said he hoped he would come back alive and I said, 
^‘Good luck, or something like that. 

Q. Did you tell him you hoped he would come back in one 
piece? A. No, I don’t recall that. I said, “Good luck”, or 
something like that. 

Q. Did you hear anybody express the desire that Mr. 
Bacon return in one piece from the Court of Appeals? A. 
I don’t recall that. Mr. Bacon came back, I know. I was 
interested in the trial in the Court of Appeals and someone, 
I don’t know who it was told me, someone of the jurors told 
me that government employees that serve on the jury and 
that it would not affect their loyalty, or some such thing, 
and I just brushed if off and said, “Well, now, I am a gov¬ 
ernment employee.” 

Q. There has been testimony here, Mr. Dix, of con- 

524 versations between the prosecutor and certain mem¬ 
bers of the jury in the corridor do^\'n by the drinking 

fountain. Did you engage in that conversation? A. So 
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far as I know, I didn’t. The conversation, I didn’t h^ar it 
and I didn’t engage in it. 

Q. Did you speak to the prosecuting attorney about his 
appearance before the Court of Appeals? A. No, I am 
pretty sure I didn’t and I didn’t see anybody else speak to 
him. 

Q. Are you sure that you didn’t say to him, “I am glad 
to see that you are back alive.”? A. I didn’t, I am positive 
that I didn’t sav anything when he came back. Now after 


that I didn’t say anything when he came back. Now jafter 
he was back, possibly during the recess or somethiipg, I 
may have said it to him, but I doubt that. I 

Q. Then you did speak with him during the recess dijiring 
the trial? A. No, I don’t ever remember having spoken to 
him but if I did so it was subsequent to the time he got pack, 
so far as I can recall I never spoke to Mr. Bacon bu: the 
one time, standing right at the steps, not at the radiator, 
not at the waterfountain but the opposite side, the r ight- 
hand side, going down when you look into the courtroom. 
Now it is possible when Mr. Bacon came from this court¬ 
room and dashed down the corridor I may have said 
525 to him at that time, “I hope you get back alive'’ or 
“I hope you get back in one piece”, but I don’t r(jcall 
that. I know I didn’t speak to him after that occasion when 
I spoke to him and came in here and went down the hall. 

Q. Had you ever spoken to the prosecuting attorney prior 
to this time when you said you wished he got back alive or 
something to that effect? A. No, sir. 

Q. Did you feel that you knew^ him well enough to eng:age 
in a conversation of that nature? A. I didn’t know him any 
better than I know you out there when you w^anted to talk 
to me just now, wrhen I saw you talking to Mrs. Duncan[ If 
I remember it was during recess you talked to her. | 

Q. Are you in any way biased against the defendant^ or 
in favor of the prosecution or Mr. Bacon? A. No, the cjnly 
thing I have said so far was that during recess I said,| “I 
surely like your appearance and that voice you have. ’ ’ ijhat 
w'as to Mr. Bacon. 
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Q. Tell me this. When I approached you out in the cor¬ 
ridor during the recess this morning, wasn’t it the fact that 
I told you I was interested in seeking your information as 
to this conversation and its extent and content, and that you 
told me you didn’t want to discuss the matter with me and 
. that anything you knew about it you would tell only 

526 from the witness stand? A. No, that is not correct, 
you asked me if I had been on any jury when Mr. 

Bacon was the prosecuting attorney and I told you “No”, 
and then you asked me some other questions if I had been 
on any other cases and I told you yes, and you asked me 
something about the case of Duncan and Ryan and I said, 
“I am sorry, you ask me from the witness stand and I will 
answer you” or words to that effect. I figured it was not 
up to me to tell you I had never been before Mr. Bacon or 
I had never seen him before and if you wanted to ask me a 
whole lot of questions you should ask me in front of the 
judge. 

Q. Do you deny that I turned around and said to you, 
“Well, I understand you are refusing to discuss the matter 
with me in relation to any conversation with Mr. Bacon.” 
Did I make any such statement as that to you or not? A. 
You did not. I turned around and spoke to someone there 
and I said, “I am not going to talk.” You didn’t say that 
to me because I had not heard— 

Q. Did you hear me say that? A. You said something, 
the exact words I don’t remember, but they did say they 
would speak to you from the witness stand and then I moved 
away from you, you turned right away after you asked 
the question and started talking to Mr. Duncan at the 
door. 

527 Q. Was there any indication unfavorable against 
me by the group of jurors who were there this 

morning outside the courtroom? A. No, sir, they all com¬ 
mented on your appearance and your voice, and your nice 
appearance and the fellows said you would go far because 
you look like a clean-cut fellow. 

Mr. Owen: I think I would better conclude at this time. 


The Witness: You asked for the truth and that is why I 
am telling you. 

The Court: Stand down. 

(Witness excused.) 

The Court: How long will your defense continue? 

Mr. Roberts: I expect to put on the rest of the jui-ors. 
The Court: I think we had better take our usual luncheon 
recess. We will recess until 2:00 o’clock. 

Juror No. 11: Will I be needed? 

The Court: That is a matter for the District Attorney 
and defense counsel. They will not need the jurors who 
have already testified. 

Mr. Owen: I do not believe that the interest of the de¬ 
fendants can be protected if the witnesses that testified are 
excused at this point. 

The Court: Very well, they will return at 2:00 o’clock. 

(Thereupon, at 12:35 p.m. a recess was taken until 2:00 
p.m. of the same day.) 

528 AFTERNOON SESSION 

(The court was reconvened at 2:00 o’clock p.m.) 

The Court: Very well, you may proceed. 

Mr. Roberts: I will call Mr. Chessin. 

Jesse Chessin | 

was called as a witness for the United States and, halving 
been first duly sworn, was examined and testified as follows: 
The Court: Is Mr. Horowitz still about? 1 

Mr. Roberts: I don’t know where he is. Your Honok 
The Court: You had better telephone Mr. Horowitzl and 
request his presence. 1 

DIRECT EXAMINATION 

By Mr. Roberts : 

Q. For the record, will you please state your full name 
and address to the Court, please, Mr. Chessin. A. Jesse H. 
Chessin, Munsey Building. 


64 


Q. Were you the attorney during the trial of George A. 
Duncan in the case of the United States vs. George A. 
Duncan, et al? A. I was. 

Q. And that was on Friday that the trial was going on? 
A. The same day that Mr. Bacon had to go to the Court of 
Appeals. 

Q. Did there come a time when Mr. Duncan and Mr. Ryan 
in your and Duncan’s presence came over and said 

529 something about Mr. Bacon speaking to the jury? 
A. Yes, there did. 

Q. Do you remember when it was? A. It was a few 
minutes prior to 11:00 o’clock, I was coming from the 
Assignment Commissioners with reference to a certain case 
and as I came up, on my way back I stopped approximately 
at the head of the stairs on the right-hand side of the rail 
and engaged Mr. Duncan in a conversation with reference 
to his case and he asked a question or two with reference 
to how I thought the case was going on. 

The Court: You mean the case on trial? 

The Witness: The case on trial before Your Honor on 
Friday, and I was inquiring with reference to certain wit¬ 
nesses that I had not seen who were about, and I said to 
him to get someone to be sure that they are outside in the 
next few minutes and at that time Mr. Ryan approached 
us and said, “Look, Mr. Bacon is discussing or talking with 
some of the jurors.” 

I looked upward and saw Mr. Bacon, I recognized his 
back, I didn’t see his face, and there were a group of people 
about, no more than three, and I believe I asked Mr. Ryan 
and Mr. Duncan, “are you sure that they are jurors?” And 
they said, “Yes.” I looked again and saw Mr. Bacon and 
I recognized him now, Mr. Bacon at that moment was either 
flicking a cigarette or lighting a cigarette, I cannot 

530 recall exactly—I think I looked approximately 15 or 
20 seconds and I turned back to Mr. Duncan and I 

said, “There doesn’t seem to be anything wrong with that.” 
I am not worried about the jurors, I am more concerned in 
getting the case in order, and I spoke to him about another 
minute or so at that time. This was shortly after 11:00 



o’clock, and then I had just about got to the bench and was 
taking papers out of file when Mr. Bacon came in. 

By Mr. Roberts: 

Q. Now, how long would that have been, in minutes, 
approximately, after Ryan first called your attention tc| the 
fact that Mr. Bacon was up there talking to the jurjjrs? 
A. I should say that from the moment that Mr. Ryan cstUed 
my attention to the fact that Mr. Bacon— | 

Q. Yes, and then— A. Until recess was over Mr. Bacon 
came back into court, I should say approximately two or 
three minutes at the outside, because I continued talking to 
Mr. Duncan for a moment or two before I came into the 
room and I think when I came into the room it vras, ■^^^ell, 
just a minute or two after 11:00, and the Court just all)out 
came in. 

The Court: Now in the course of this trial the Court ^ad 
sustained the objection of Mr. Bacon as to allo^ving yoii to 
see the transcript of the prior trial of the United States 
versus these defendants, is that correct? | 

531 The Witness: That is right. | 

By Mr. Roberts: j 


Q. Didn’t Mr. Bacon at that time say his honor bad 
sustained the objection to your getting a transcript of the 
previous trial? A. He did. | 


Mr. Owen: This question is rather leading. Your Hoijior. 
See, this is the Government’s witness. | 

The Court: Objection overruled. | 

By Mr. Roberts: j 

Q. During the trial did you notice any unusual conduct 
about Mr. Bacon in regard to the case? A. Are you re¬ 
ferring to suggestions he made throughout the case? 

Q. Yes. A. I can say—I can say further that Mr. Bacon 
allowed both counsel to use the transcript on which we 
based our question, I can honestly say that I think !VIr. 
Bacon was most fair throughout the case for there were 
several other matters that came up during the course of 
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the trial that, without objection, he had admitted into evi¬ 
dence into the record which would have been a little more 
diflScult for counsel to have brought into the case unless 
we had brought them down personally, the actual records 
themselves, being the police records. 

532 Mr. Roberts: I have no further questions. 

CROSS-EXAMINATION 

By Mr. Owen: 

Q. Mr. Chessin, when were you admitted to the Bar of 
this Court? A. 1936, I think. 

Q. Now, since that time, sir, has your practice been pri¬ 
marily civil or criminal? A. Oddly enough, it has been a 
combination of both. 

Q. And you try about as many criminal cases as you do 
civil cases, is that right? A. No, I would say that since I 
returned in 1945 I have done about 90 per cent civil, I have 
tried to eliminate my criminal work. 

Q. Now, Mr. Chessin, I am going to direct your attention 
to this specific recess about which we have alluded this 
morning and ask you to recount as nearly as possible what 
you did the moment the Court was recessed up until the 
moment you resumed, as you have testified on direct exam¬ 
ination, at just about 11:00 o ’clock, when the Court resumed 
its session? A. What do you mean? 

The Court: The recess adjournment the evening before 
was until 11:00 of the following day in order to allow Mr. 
Bacon to go to the Court of Appeals and argue a case there 
with the understanding that if he had not completed 

533 his argument I would put the case over until he had 
completed, so I think that is a little confusing. 

Mr. Owen: Yes, maybe I had better reframe the ques¬ 
tion—I will withdraw the question. 

By Mb. Owen : 

Q. Mr. Chessin, you told us one of the defendants brought 
the matter to your attention and that you were busy getting 
ready to proceed with the trial, or something to that effect, 
and then you came in here or rather you talked to Mr. 
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Duncan a few moments and then you came in here at about 
11:00 o’clock? A. That is my best recollection. 

Q. About how long was that recess ? A. The Court just 
advised you the recess was from the previous evening until 
10:00 that morning—^let me put it another way, when I was 
here shortly after 10:00 I found for a certainty that we 
were not going to trial until about 11:00. 

Q. All right, and then did there come a time w^hen you 
came back to this courtroom? A. Yes, sir. 

Q. About what time was that? A. I was past this court¬ 
room, somewhere about a quarter to eleven, I was in the 
library doing some additional work on the inst;ruc- 

534 tions which I thought I might give to the Court, and 
somewhere about five minutes later, or probably a 

little earlier I went to the Assignment Commissioner’s olfice 
to discuss with him several other cases that had bleen 
pending and that were waiting for trial and I advised ^im 
that I thought this case would be the better part of the d|ay, 
and probably Monday, and I was somewhat put out becajise 
I had arrangements to leave the city for a long neecfed 
vacation. I walked out of the assignment commissione|r’s. 
office door and my best recollection is that it was so|me 
minutes before 11:00 o’clock. 

I may say too, that when I went into the Assignment 
Commissioner’s office I have no recollection of seeing Mr. 
Bacon at that time in the vicinity of the courtroom. 

Q. May I interrupt and ask you if you looked for hun? 
A. I was in the corridor and I would have seen him anql I 
did later when my attention was directed to him. I walkjed 
as I said, out of the Assignment Commissioner’s office |at 
the head of the stairs, just a matter of a moment or t-jvo 
before 11:00 o ’clock when Mr. Duncan asked me a questijjn 
or two and then I went into a little matter of his case, sorjae 
witnesses that were not here, I was concerned in getting 
them here at that time and I had a conversation with hi](n, 
perhaps several minutes at the most when ^Ir. Ryan cai]|ie 
over and directed by attention to Mr. Bacon down tjie 
corridor, and by the radiator that was doum in frojat 

535 of the window some place where I saw them. 
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Q. Tell me this, Mr. Witness, at the time your client 
or one of the defendants directed your attention to 
this and asked you whether orliot this was all right, was 
that the first time that you had seen Mr. Bacon that morn¬ 
ing, when you looked ? A. I cannot recall seeing Mr. Bacon 
at any time prior to that occasion that morning. 

Q. When did you first have notice, sir, of this motion for 
a new trial based on the improper conduct with the jury 
by the prosecuting attorney would be heard? A. When I 
first heard—this morning. When I left here Monday after¬ 
noon I immediately left the city on my vacation. When I 
arrived at my vacation spot I directed a letter to Judge 
Pine in the form of a motion, I directed a letter at the same 
time to the District Attorney’s Office and addressed a letter 
to the Clerk downstairs to continue or extend the time for 
me to file a motion which I later understood was done. 
When I returned Wednesday I prepared a motion, yester¬ 
day I filed it. I didn’t see Mr. Bacon and I left it in his 
office, I left the original with the Clerk do^\mstairs and a 
copy, a true copy. I think I left it on the Court’s rostrum 
this morning, but I didn’t know until this morning. Yes, 
this is the original, this is the one. 

The Court: Let me have the original. 

536 The Witness: Thank you. Your Honor. 

I didn’t know until a few moments before I walked 
into the courtroom that another motion was being enter¬ 
tained, but my own law office received a notice during my 
absence that a motion was set for today and I presumed it 
was mine and that presumption abided until I walked 
practically into the courtroom. 

Q. Didn’t Mr. Horowitz tell you of this prior to your 
walking into the courtroom this morning? A. I said until 
prior to my coming into the courtroom this morning. 

537 Q. And then this morning Mr. Horovdtz did dis¬ 
cuss the matter with you? A. I don’t believe so, 

because Mr. Horowitz could not have discussed it with me, 
because I was away. 

Q. When did you return? A. Tuesday night. 
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Q. You testified on direct examination, sir, that the 
prosecuting attorney was very liberal, very fair vdth de¬ 
fense counsel in the handling of this case? A. No, sir, I 
didn’t say that. I said that the District Attorney v^as 
cooperative to a great extent in that after the Court ru ed 
that he didn’t have to give the defense the transcript, he 
nevertheless allowed us to have it from that time and we 
used it quite extensively in cross-examination and that the 
District Attorney upon request of me—I made the request, 
admitted the police record to go in evidence without bring¬ 
ing down the policeman who made the original entry and 
those records were the records which were first marked f or 
identification and later— 

Q. Well, did you consider this prosecutor’s liberality 
which you have now outlined, unusual? A. No. 

Q. Did you feel that by such actions as this on the pa rt 
of the prosecutor that he felt he pretty well had tbe 
538 case “in the bag”, so to speak? A. I would say jin 
the face of the previous tr^l, no; to the contrary. I 
thought we had a fair opportunity— 

Q. Have you spoken with Mr. Bacon about this matttT, 
Mr. Chessin, prior to taking the witness stand here today? 
A. No, I have not. 

Q. Have you spoken to any member of the District Attor¬ 
ney’s office about this matter prior to taking the witness 
stand? A. Yes, I did, I just spoke to Mr. Roberts a few 
moments ago, and he asked me earlier would I want io 
testify and I said I didn’t know whether it was necessary?’, 
but if it did become necessary, I would have no hesitation 
in testifying. I just advised him a few moments ago that 
I had no hesitancy, and I was called. I 

Mr. Owen: May I see Mr. Chessin’s motion? 

The Witness: I may say, Mr. Counsel, at the time I saw 
Mr. Bacon and I looked, I didn’t see anything which would 
have placed me in a position of being suspicious or other¬ 
wise about the conduct of Mr. Bacon. 
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By Mb. Owen: 

Q. Are you accustomed, sir, to seeing the prosecuting 
attorney converse with members of the jury in the case 
which they are then trying? A. It is not unusual. 

539 Q. Do you consider that irregular, sir? A. I don’t. 

Q. This motion, Mr. Chessin, have you been aware 

of the fact which has come out this morning would such a 
motion have included more than these grounds which you 
here state? A. You had better reframe that question, 
because you are asking two questions in one. 

Q. Well, all right, sir, let us put it this way, from what 
you have learned this morning, Mr. Chessin, from the 
witness stand, would you say that there are other grounds 
for a new trial which you have not cited in this motion 
heretofore filed by you? A. Yes, one. 

Q. What is that, sir? A. And that is information that 
one of the jurors had a mirror, I think it was a mirror, 
taken from his automobile, that would have gone a long 
way in making my judgment about putting it in my motion. 

Let me put it another way, I would have included that 
in that motion and I might also say that my last, that was 
very well taken care of in the last prayer, if during that 
time, this interim, I had learned about this mirror, I could 
have very well have asked that in my instructions. 

Q. Why would you have used such ground as you have 
just now stated as grounds for a motion for a new 

540 trial, had you been aware of it? A. I think there is 
reason to assume that it might have been prejudicial. 

Q. Had you known of that, sir, prior to the assertion of 
the preemptory challenges, would you have challenged the 
jury? A. You had better ask me now if something— 

Q. I will withdraw the question. 

Tell me this, do you, Mr. Chessin, confer with the jurors 
during the progress of one of your criminal cases. A. Do 
I, or have I? 

Q. Have you? A. I think I have on a number of occa¬ 
sions, ‘‘Hello” or “Good afternoon” or “Good morning” 
or “Good evening” or “How are you”. I have never dis- 
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cussed with any juror at any time while they are sitting 
as jurors before judges with reference to a case. 

Q. Have you engaged in extended conversation on other 
subjects with jurors? A. No, I cannot say that to you, 
frankly, no. 

Q. Nothing more than “How do you do”, or a passing 
remark? A. That is correct. 

Q. Do you stop and engage them in conversation? A. 
Unfortunately, Mr. Counselor, as you know, the courtroom 
here is so situated that you can hardly ever avoid 
541 meeting the jurors from time to time, face to ;^ace 
and exchanging a remark. 

Q. Let me ask you this, Mr. Chessin. Do you not <5on- 
sider it irregular for the prosecuting attorney to engage 
members of the jury when they are hearing a cause being 
pleaded before them in an extended conversation? 

Mr. Roberts: If Your Honor please, I think he should 
qualify that as to what this conversation consisted of. j 

The Court: I sustain the objection to the question, it is 
not based upon anything that is in evidence. 

By Mb. Owen: 

Q. Mr. Chessin, you heard a Government witness this 
morning tell us that he has seen the prosecutor engage in 
other conversations and I would like to ask you whetlier 
you, too, saw such a thing as that, during the course 
conduct of the trial? A. No, other than that I saw that on 
the occasion when Mr. Ryan directed my attention to it. 


Q. By the way, how long have you known Mr. Bacon? |A. 
I think I have seen Mr. Bacon in one case while he wasj at 
Police Court and the first Duncan trial when he was 
signed there, that was the second time that I saw Mr. Bacbn. 

Q. Would you consider yourself very friendly with !Mr. 
Bacon, Mr. Chessin, or just reasonably friendly or 
542 not friendly at all? A. Do you want to evaluate my 
friendship for him? 

Q. Yes. A. That cannot be answered, there is no way I 
can evaluate my friendship for Mr. Bacon, not having seen 
him more than two or three times all told. i 
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Q. All right, sir, would you, in your experience with Mr. 
Bacon consider him a very friendly and affable nature ? A. 
I think he is of a friendly nature, yes. 

REDIRECT EXAMINATION 

By Mr. Roberts: 

Q. Mr. Chessin, as a matter of fact, during the course of 
this trial wasn’t it made known to you through the Court 
that one of the jurors said she misunderstood your voir 
dire question that was put to her with reference to having 
been the victim of a robbery and that at that time— 

Mr Owen: That is rather leading. Your Honor. It is 
somewhat leading. 

Mr. Roberts: I asked him if it was not true that the 
matter came about. 

The Court: The objection is overruled. 

By Mr. Roberts: 

Q. Then did it become known to you through the Court 
that one of the jurors said she misunderstood your voir 
dire question and that some of her relatives had been 
543 the victim of a robbery? A. That is quite correct. 

When that information was imparted to counsel for 
the defendant we went to the bench and after some dis¬ 
cussion at the bench we then approached the defendants and 
advised them of the situation and told them that we had the 
right at that time to do certain things, one, addressing the 
Court on a motion to withdraw a juror, but after further 
discussion, which I don’t believe is important at this time, 
with the defendant, we agreed that we should continue and 
so advised the Court and continued with the trial. 

Q. Now your relationship with Mr. Bacon has been 
through the office that he holds, is that correct? A. Only 
through the office in this case and one prior case that I 
stated. 


73 


RECROSS EXAMINATION 

By Mr. Owen: 

Q. Mr. Chessin, do I understand that one of the jurors 
approached you individually and related this to yor ? A. 
No, this information came to counsel from the bench. 

Q. Did you imderstand from that, sir, that the juror had 
informed the Court— A. I believe that the juroi had 
informed the marshal and the marshal in turn had advised 
the Court and that is how we came to receive that infor¬ 
mation. 

Mr. Owen: I believe that is all. Your Honor. 

Mr. Roberts: I have no further questions. 

544 The Court: Stand down, Mr. Chessin. 

(Witness excused.) 

Mr. Roberts: I will call Mr. Bacon. 

Harold Bacon 

was called as a witness by the United States and, having 
been first duly sworn, was examined and testified as follows: 

Direct examination 


By Mr. Roberts: 


y to 


Q. Will you state your full name and official capacii 
the Court, please, Mr. Bacon? A. Harold Henry Bacon, 
Assistant United States Attorney, District of Columbia. 

Q. Did you handle the prosecution of the case of the 
United States vs. George A. Duncan, which was tried before 
his honor, I believe, beginning on the 20th of April? A. I 
tried that case and I also prosecuted one case before Judge 
< Virran. 

Q. Now, during the course of that morning, that Friday 
jnoming, you had the argument in the Court of Appeals, 
when you returned from the Court of Appeals, or pribr to 
your going, was there any conversation between you and| 
jurors or people in the hall relating to that case in the Cjourt 
of Appeals ? A. Are you speaking of my independent recol¬ 
lection? 
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Q. Of your independent recollection. A. Until this morn¬ 
ing, on my independent recollection, I had no memory 

545 of that, I didn’t remember it at all. 

Q. Do you remember it now! A. I remember a 
conversation taking place in the hall. 

Q. What was that! Do you remember the sum and sub¬ 
stance of this conversation! A. I recall that some one—I 
don’t remember who it was, as I passed in the hall, asked 
me how I made out in the Court of Appeals, or some words 
to that effect and I stopped and told them that I had not 
argued the case. 

If I am not mistaken, the question was put to me what 
was the case about and I told them it concerned whether 
government employees were allowed to sit as jurors in 
criminal cases in the District of Columbia. 

Q. Did you at any time during the course of the trial, 
or prior to the trial, or after the trial, discuss the case that 
was on trial before his honor. Judge Pine, on April 20, 
21st and 24th with any of the jurors ! A. Prior to the trial 
and during the course of the trial, until the time that the 
verdict was announced, I did not talk to any of the jurors, 
to my knowledge. I may have, I mean, I just don’t remem¬ 
ber from my independent recollection. Subsequent to the 
verdict being announced I met one of the jurors going out 
of the building that evening and I spoke to her. The fol¬ 
lowing morning I spoke to several of the jurors in the hall 
as I was returning from Criminal No. 1 in general 

546 assignment to my office. 

Q. During the course of the trial, did you at any 
time attempt to influence the jury in any way in the trial! 
A. I did not, to my knowledge. I did no more than bid 
good morning or good evening, if I did that. I may have 
talked—in other words the people I talked to in the hall 
could have been jurors in that case, but of my independent 
recollection, I could not say that they were, because until 
this morning, I didn’t remember the conversation. 

Mr. Roberts: I have no further questions. 


Cross-examination | 

By Mr. Owen: j 

Q. Mr. Bacon, what law school did you attend. A. |Na- 
tional University. | 

Q. When did you get your degree? A. June, 1948. | 

Q. Were you admitted to the Bar of this Court in |the 
same year? A. I was admitted to the Bar of this Court in 
October of 1947. 

Q. How long have you been in the United States District 
Attorney’s Office. A. It will be two years July 1st, this 
coming year. 

Q. Now, that was in July, 1948, that you came to the I|)is- 
trict Attorney’s Office, is that right? A. Thatj is 

547 correct. | 

Q. How long after your graduation from Natio|nal 
University? A. From June, 1948, until July, 1948, <|)ne 
month, approximately. | 

Q. Had you had your application in very long, sir? |A. 
Since approximately February, prior to that, if I rememlj)er 
correctly. 

Q. And what were your duties, sir, when you began work 
for the United States District Attorney’s Office? A. I was 
assigned to the criminal division of the Municipal Court of 
the District of Columbia as a prosecutor— | 

Q. How long wrere you so employed? A. Since Julyjl, 
1948 until approximately the first of October of this ye^r, 
the opening of the District Court term, approximately, 
maybe, a week or so prior to that. | 

Q. Since this term of court you have been prosecuting jn 
this court ? A. That is right. | 

Q. Did there come a time, sir, during your prosecution 
of cases in this court that you were called upon to testify 
in a House investigating committee? A. There did. 

Mr. Roberts: If Your Honor please, I have no objection 
to his going into it if he wants to, but I don’t think tl;e 
Court is interested in all of these preliminary matters. 

548 We are only interested in this case. | 

Mr. Owen: I will withdraw it. ! 
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By Mr. Owen. 

Q. I believe you state this was the second time you 
had tried this Duncan case? A. That is right. 

Q. And when was the first time? A. I don’t remember 
the exact date, it was sometime since January of this year, 
I don’t know whether it was December or in the month of 
January, sometime during that period, I believe —1 don’t 
remember the exact date. 

Q. And what was the result of that trial? A. There was 
a conviction. 

Q. Did there come a time when a new trial was granted? 
A. That is correct. 

Q. On what ground? A. Judge Curran, who was the 
trial judge was asked by members of the jury while they 
were deliberating the case if they could go to the scene of 
the crime. Judge Curran called counsel for the defense, 
Mr. Chessin and Mr. Horowitz and myself to the bench at 
which time we were asked if we had any objection. All 
three of us said we had no objection and Judge Curran 
ordered a bus from the Capital Transit Company, ordered 
defense counsel and myself to accompany the jury, so we 
were taken over by some marshals and we were 
549 instructed not to converse with the jury at any time, 
but merely to go along and observe and see that noth¬ 
ing irregular occurred. 

We did that, the jury was brought back and upon further 
deliberation a verdict of guilty was returned. Mr. Chessin 
and Mr. Horowitz filed a motion for a new trial on the basis 
of the jury was allowed to go to the scene of the crime in 
the daytime and they were therefore allowed to speculate 
as to what could have been seen in the nighttime, at which 
time the crime occurred, and Judge Curran granted a 
motion for a new trial. 

Q. Was that the only ground for a new trial? A. That 
is the only one I know of. There were other grounds men¬ 
tioned, but I think this was the one that the judge based his 
ruling on, the other ground being the general ground of 
insufficient evidence and the weight of it, and so forth that 
are usual in those motions. 
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Q. How long was the jury in deliberation in the! first 
case? A. I don’t remember exactly wbat time they retired, 
but I believe it was sometime in the afternoon between 
approximately two and three o’clock that they remained 
in deliberation or in the vicinity of six o’clock when they 
were told they could return—they were told they could go 
home and return the next morning at ten, ’^c^bicb 

550 they did. 

It was approximately an hour later that they ]nade 
the request to go to the scene of the crime and that took 
approximately one hour. When they came back from the 
scene of the crime they perhaps deliberated 15 or 20 
minutes, as I recall. 

Q. Now, was your evidence in the second case substan¬ 
tially the same as in the first? A. It was identical. 

Q. Wbat about the defense evidence? A. It was sub¬ 
stantially the same, they lacked one witness, Donald Hick¬ 
man who testified in the first case, bis absence being excused. 
I don’t believe the cross-examination was as extensivie in 
the second case as it bad been in the first. 1 

Q. I believe, Mr. Bacon, that you told us that the presid¬ 
ing judge granting a view of the scene instructed you belforc 
leaving not to converse with the jurors, is that right? I A. 
He instructed defense counsel, both Mr. Cbessin and I Mr. 
Horowitz and myself to be very careful that we said notiing 
or made any movement that could be interpreted at I the 
scene to indicate as to wbat had occurred at that particular 
location. 

Mr. Cbessin and Mr. Horowitz and myself stayed within 
almost armslengtb of each other during the entire trip and 
apart from the jury a good distance, merely obs(‘rv- 

551 ing what the marshals told them of the details to 

which they were supposed to be taken. 1 

Q. During the course of the conduct of the first trial, 
did you converse with the jurors, Mr. Bacon? Al I 
really could not tell you that. Very frequently I did say 
‘‘Good morning” or “Good afternoon” or say, “It is a 
nice day.” I cannot tell you whether I did or not say any¬ 
thing to the jurors in the first trial. I 



78 


Q. You would not deny that you did? A. No, I would 
not deny that, sir, not at all. Probably I did. I usually 
greet people in the morning. 

Q. Did you converse with them while they were viewing 
the scene of the crime? A. I did not, sir. 

Q. Referring now to the conversation in the corridor 
during the course of the second trial, is it my understanding 
that the discussion only concerned the case in the Court of 
Appeals in which you were then interested? A. To the best 
of my recollection and that was refreshed by the witnesses 
on the stand this morning, that is the only thing that was 
discussed was the case I tried that morning—or argued 
that morning, in the Court of Appeals. 

Q. And what was the substance of that case, sir? A. The 
substance of that case involved the inclusion in the jury of 
government employees, that was the basis of my 
552 appeal. 

Did you do any of the research in that case? A. 
I wrote the brief, sir. 

Q. Mr. Prosecuting Attorney, would you say that Juror 
Clayton was mistaken as he says now that he came to 
you and told you about his having been a larceny victim 
and you told him to forget it, that it didn’t make any dif¬ 
ference, or something to that effect. A. I think if you would 
have Juror Clayton stand up I can make more certain to 
whom I referred and I can answer. 

(Mr. Clayton stood up.) 

The Witness: No, sir, I remember the conversation with 
that gentleman which occurred after Mr. Chessin said that 
he had no objection to a juror sitting on the case who had 
not answered a question properly in the I 

didn’t remember at the time that Mr. Chessin asked him the 
question concerning larceny. Since Mr. Chessin’s state¬ 
ment I did not think it important and for that reason I 
said to the juror whatever he said that I said. I don’t recall. 

By Mr. Owen: 

Q. Now, on direct examination I believe you said you 
had no other contact with the jurors or members of the jury 
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besides this in the hall, the conversation about the Court of 
appeals! A. Excuse me— 

553 Is that correct. A. That is correct I had nc par¬ 
ticular— 

Q. I want to know whether there are any other instances 
that you have overlooked, can you think of any other 
occasion you contacted members of the jury in the con¬ 
duct of the case that you have overlooked? A. Well, I 
conversed one other time—there w’as a juror sitting in 
the courtroom and someone made a statement that o]i the 
voir dire she had not answered the question correctly. One 
of the marshals told me about it. That she had misunder¬ 
stood one of the questions on the voir dire and w(! ap¬ 
proached the bench and told the presiding judge what had 
occurred at which time Mr. Chessin and Mr. Horowitz noti¬ 
fied the judge— 

Q. Now, Mr. Bacon, you heard the testimony concerning 
what took place at the head of the stairs. I wonder if you 
will explain to the Court with reference to the conversation 
vdth the jury at the head of the stairs. Do you now recall 
anything about that? A. Nothing whatsoever. It may have 
occurred and again it may not have. I mean, I don’t recall. 
I don’t say it didn’t occur but I say I have no recolle<5tion 
of it. 

Q. Now if a juror stated this morning that he had seen 
you engage in conversation with a juror or jurors on sev¬ 
eral occasions during the recess of court, would you 
555 say that he was correct or incorrect ? A. I would say 
he may be correct and he may be incorrect, I don’t 
know, because I don’t recall who I talked to, but I recall I 
had a conversation; I recall there was a group of people, but 
I don’t recall whether they were jurors or whether they 
were court hangerson that we have here frequently during 
the process of our cases. 

Q. In your conversation in the hall, sir, did you smoke 
a cigarette? A. I don’t know, sir, I smoke cigarettes fre¬ 
quently. I might have—I usually do before coming into 
the courtroom or in recess. 
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Q. Do you know whether or not you put your foot on the 
radiator? A. No, I don’t, sir, but it is entirely possible, 
since I do place my feet in such position at different times. 

Q. Do you know whether or not, sir, you used your hand 
by way of gesture, and your fingers? 

The Court: Mr. Owens, would you please stand back? 

The Witness: I cannot answer that question, sir, I prob¬ 
ably did. I frequently use my hands while I talk so it is 
very possible I did, since I use them while I talk for th(‘ 
same reason, the proper emphasis— 

By Mr. Owen : 

Q. Do you know whether or not you had one of your 
hands in your pocket during the conversation? A. I 
554 don’t remember the conversation specifically; I don’t 
remember whether I had my hand in my pocket or 
didn’t, I could have. 

Q. Had you spoken to Mr. Chessin or Mr. Horowitz in 
regard to this matter, Mr. Bacon, prior to your taking the 
witness stand here today? A. Mr. Horowitz asked me 
what this matter was about, or something to that effect 
this morning and as I recall I just walked away from him, 
I was in my office. Mr. Chessin discussed the case with 
Mr. Roberts who is representing me; I took no part in the 
conversation with him. 

Q. Would you consider Mr. Chessin and Mr. Horowitz 
as being your very good friends? A. I consider them in 
the same category of friendship, sir, that I consider you. 
You are a business acquaintance whom I have met here in 
court occasionally, but nothing more. I have never been 
to their homes and they have never been to mine. I have 
never associated with them socially. 

Q. Can you tell me from your personal knowledge now, 
sir, whether or not during the conduct of this hearing today, 
Mr. Horowitz has passed certain notes to you or your 
attorney? A. I did not see him pass any notes to my 
attorney; he didn’t pass any notes to me. 
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Mr. Owen: Will Your Honor indulge me for a mome](it, I 
think we are about in conclusion. I believe th^t is 

556 all. Thank you, Mr. Bacon. | 

Mr. Roberts: I have no further questions, if itour 
Honor please. 1 

The Court: Stand down. 

(Witness excused.) 

Herbert D. Horowitz 

was called as a witness by the United States and, ha\ing 
been first duly sworn, was examined and testified as follows: 

Direct examination | 

By Mr. Roberts: j 

Q. State your name and address to the Court, please, j A. 
Herbert D. Horowitz, 659 Union Street, Southeast. 

Q. You are an attorney of the District of Columbia? A. 
I am. 

Q. You represented Ryan in the case of the United States 
vs. George A. Duncan, et al? A. I did. 

Q. Now, calling your attention to this case, did th^re 
come a time when Mr. Ryan ever mentioned to you abou^— 
that Mr. Bacon had been talking to any of the jurors? A. 
There did. 

Q. When was this? A. Ryan— 

The Court: Answer the question. 

The Witness: Ryan, I believe, was called up |for 

557 interview in the Probation OflSce. That was soi|ae- 
time later in the 'week in -w’hich he vras convicted. 

While do'wn in the cellblock he notified a marshal vfho 
called my oflSce and I received a call and I went down to 
see Ryan. I think that was probably about Thursday, I 
am not certain of the date, following the conviction. 

By Mr. Roberts: 

I 

Q. Did he mention anything to you about this incident las 
related to have occurred? A. I think he told me it hap¬ 
pened. As I said before— | 
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Q. No, but did he tell you that it was alleged to have 
occurred on Friday of the trial, did he tell you that on 
Friday Mr. Bacon had been talking to the jury? A. Not 
to my recollection. 

Q. Did he tell you the day he was convicted, the follow¬ 
ing Monday? A. I don’t remember. 

Q. Now, at any time this morning, have you passed me 
any note? A. I think the only note was the one showed to 
Mr. Owen. 

Mr. Roberts: I have no further questions. 
Cross-examination 
By Mr. Owen: 

Q. Did you say you did or did not pass the District 
Attorney a note, Mr. Horowitz? A. I don’t remem- 

558 ber, but I think the only one I wrote was to you. 

Q. Well, did you or did you not hand the District 
Attorney a note this morning? A. I don’t recall. 

Q. And do you carry a book, a sort of a notebook, sir? 
A. As to certain dates I do. 

Q. Do you deny that you referred the District Attorney 
to matters in that book this morning during the course of 
this hearing? A. I think I know what you want. No, I 
think that was just an additional—I keep this book record 
of my trials, and I was trying to check as to certain dates 
what Friday was, and I asked Mr. Roberts was Friday the 
20th or the 21st of April. There is a calendar here. Did 
you care to see it? 

Q. No, not now. 

Mr. Horowitz, do you deny that during this week this 
matter has been brought to the attention of your client, Mr. 
Ryan? A. No, I stated he did this week. 

Q. This week? A. This Friday, I think it was, or maybe 
last Thursday it may have been, but I think it was last 
week sometime. 

Q. Incidentally, did you get a fee for representing 

559 Mr. Ryan? A. In this case? 

Q. Yes. A. I was paid on the original case, that 
was back around December. 
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Q. But you did not get anything for representing the 
defendant, is that right, Mr. ilforowitz? A. That is coriect. 

Q. Did you feel that it was your duty to retry the case, 
once a retrial had been granted? A. I did not. 

Q. Did you ask for a new trial on the additional case 
under the fee arrangement you had for the initial case? 
A. There was no fee arrangement made about the original 
case. I thought there was enough reasonable doubt] to 
warrant a new trial and I prepared a motion for a new 
trial and Mr. Chessin agreed and Mr. Bacon was present 
and I think in the course of the argument and I was bringing 
out the point when he interrupted me and a new trial \ms 
granted. I think that is how it happened. | 

Q. Now, did you feel that there was sufficient to warrant 
a reasonable doubt in the second trial, to warrant a request 
for a new trial, the same as in the first? A. It can be, 

Q. Did you file a motion for a new trial, Mr. Ho::o- 
561 witz? A. I did not. 

Q. Do you recall, Mr. Horowitz, when you were 
first contacted this week on the telephone? A. Last we<*k. 

Q. Sir? A. Last week. 

Q. Whenever it was, he told you that he had been |in 
contact with me when I believe he stated he had called ijae 
and he said one of the prisoners wanted to see me, George 
Duncan. I went down there and returned from the j^il 
and he told me to speak with you concerning the matter, thjat 
you know all about this conversation. Do you remember 
my calling you and substantially stating those facts to you 
on the telephone? A. That is right, it w’as last week. 

Q. And do you recall my asking j^ou whether or not you 
did remember such a contact as that by any prosecuting 
attorney? A. I do. 

Q. And do you remember telling me you could not say 
for sure, one way or the other, but that something or some¬ 
one might possibly later refresh your recollection? A. I d(>. 

Q. Has, in fact, your recollection been refreshed? A.. 
No, sir. I 

Q. During the course of the conduct of the triajl 
560 did you see the District Attorney engage in a con|- 
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versation with any of the jurors? A. I noticed him nod 
his head and say, “Hello” going in and out of the court¬ 
room, and so forth. Just a brief type of conversation. 

Q. Would you say, sir—will withdraw that. A. Let me 
clarify my statement—did you say prior to the conviction? 

Q. Yes, sir. A. The answer is the same. 

Q. Do you mean that he conversed with the jurors after 
conviction? A. I do. 

Q. Where? A. The night of their conviction Mr. Bacon 
and I talked to someone right in front of the hall, I don’t 
know her name, outside, for probably 15 or 20 minutes. 

Q. What was the general substance of the conversation? 

Mr. Roberts: I do not see that that has any bearing upon 
ihe motion made, this is alleged to have occurred after the 
trial, I think we have gone pretty far afield. 

The Court: I think that is correct. The things that oc¬ 
curred after the jury retired, of course, cannot be gone into. 
The conversation with jurors after the verdict may, of 
course, bring out something you have in mind as to 
562 your claim of attempted influence during the trial. 

Mr. Owen: That is my purpose. 

The Court: If that is your purpose, I will permit it. 

Mr. Owen: I have no substantial basis for assuming 
that it did. 

The Court: I will give you wide latitude on cross-exam¬ 
ination. 

By Mr. Owen: 

Q. Can you tell of anything, sir, during the course of 
that conversation which related in any wdse to the issue 
here this morning? A. In that conversation? 

Q. Yes, sir. A. No—I think that conversation w’as pri¬ 
marily about how this woman pitied these two boys and 
stated they were fine young boys and that she was sorry 
to hear that a crime had been committed and she was very 
nervous. I think Mr. Bacon tried to calm her by talking 
to her, I think her hands were even shaking and she said 
she hated to see anybody convicted and that she would 
lean the other way. 
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Q. Did she tell you which way she leaned in this case? 
A. I didn^t ask her, she might have, I don’t recall that she 
did. 

Q. Mr. Horowitz, when you resumed on Friday, after 
Mr. Bacon had argued his case in the Courjt of 

563 Appeals that morning, did your client, Mr. Ryan, 
come in to you here at the counsel table and tell you 

that he saw the District Attorney out there in conversation 
with the jurors and that he had also brought it to Mr. 
Chessin’s attention? A. I don’t remember that. 

Q. Would you deny that occurred? A. I could not deny 
it, but I do not remember it. 

Q. Would you say that you had a good memory or a bad 
memory, Mr. Horowitz? A. I think it is probably average. 
Mr. Owen: No further questions. 

Mr. Roberts: I have nothing further. 

The Court: Stand down, please. 

(Witness excused.) 

Mr. Roberts: That concludes the Government’s cas 
Mr. Chessin: Could we approach the bench? 

The Court: Wait just a minute. 

Do you have any rebuttal, Mr. Owen? 

Mr. Owen: I think we have thoroughly gone into it, Y^ur 
Honor. All that would appear by way of rebuttal wo|uld 
probably be repetitious and I don’t think would throw any 
light on the matters at issue. 

The Court: Come to the bench. 

(Thereupon, counsel approached the bench and conferred 
with the Court, out of the hearing of the jury, as 

564 follows:) 

Mr. Chessin: This morning I asked the Courtj to 
permit me to withdraw. I feel that perhaps I may h^ve 
acted a little bit too harshly and hastily, and I ask the Cojurt 
to allow me to argue the motion that I filed and then per^nit 
me to withdraw after a decision, in the interest of |fche 
defendant Duncan, so that it will properly be taken care | of. 
The Court: You want to withdraw your withdrawal?! 
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Mr. Chessin: I want to withdraw my withdrawal. 

The Court: Very well, you may do so. 

Mr. Owen: Do you want to do that at this time, Mr. 
Chessin? 

Mr. Chessin: I could do it at this time, if you wish— 

The Court: What is that? 

Mr. Chessin: He wishes to argue his motion. 

The Court: I should like to finish the one I have now 
under consideration. 

Mr. Chessin: All right. 

The Court: Do I understand definitely that there is no 
rebuttal, Mr. Owen? 

Mr. Owen: Your Honor, the rebutal, I believe, has been 
anticipated in the prosecution’s own case. The only thing 
that I could do would be to put the prosecution witnesses 
back on in rebuttal and endeavor to controvert or refute 
certain statements as, for instance, telling the prose- 
565 cuting attorney one of the jurors had been a larceny 
victim, but that has already come to Your Honor’s 
ears and I would just have to repeat it and I feel it would 
just take up the time of the Court. 

The Court: Very well, how much time do you want to 
argue this? 

Mr. Owen: I think five or ten minutes. 

The Court: How much time do you want, Mr. Koberts? 

Mr. Roberts: Ten or 15 minutes. Your Honor. 

The Court: Very well, take 15. 

We vill take a short recess then. That will give you 
an opportunity to arrange your argument. 

Mr. Bacon: Your Honor, I am suggesting that the jurors 
that have been in the audience, it is possible you might 
wish to release them. 

The Court: So far as I am concerned they may be re¬ 
leased, it is up to counsel. 

Mr. Roberts: I have no objection. 

Mr. Owen: I have no objection. 

The Court: Very well. 

(Thereupon, counsel returned to the counsel table and 
the following proceedings were had in the open Court.) 
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The Court: We will take a five-minute recess now. | 

(A short recess was thereupon taken.) j 

, 566 Mr. Owen: The parties concerned in this master, 
Your Honor, are extremely fortunate in light ojf the 
fact, I would say, of the Court’s very own background] It 
is my understanding that the Court was once United Stjates 
Attorney here in the District of Columbia and is well a'^^are 
of the matters, from practical experience involved in| the 
issues here. 

Counsel, however, is at a certain disadvantage because 
of the fact that he did not represent his client at the trial 
on its merits and it is only from the recollection of tjiose 
who were in attendance is aware of the conduct of the tjrial. 

Your Honor, however, undoubtedly remembers it 'jrery 
vividly, what little I have heard of the trial it was I'ery 
protracted and as I go through this case, I cannot help| but 
think that the Government’s successful conviction on| the 
evidence, as introduced from that witness stand, is some¬ 
what of a tenuous one. j 

I cannot help but think that there is the modicunji of 
doubt, even in Your Honor’s mind, from hearing the t|rial, 
as to its final results. Certainly I believe that there |was 
some doubt in the mind of the honorable judge. Judge 
Curran, in awarding a new trial on the ground on which 
that new trial was ordered. 

Now, of course, that does not control the question liere 
presented. My purpose in presenting this closing 
567 argument and the problem I must overcome seems 
to be only an added tie or an added burden on the 
judicial machinery here in town as the reason for not 
awarding a new trial. 

Of course, that should be taken into consideration and 
the matter here before the Court is one which as cou|nsel 
says is very largely within the discretion of the trial jujige, 
largely, vdthin your Honor’s discretion and it is onljr in 
cases where that discretion is grossly abused, where| an 
appellate tribunal would reverse Your Honor’s decision 
here. 
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I feel that under the circumstances that Your Honor 
should, in his discretion at this time, award a new trial in 
this case. Mr. Duncan contacted me after he had been 
convicted and the evidence shows that he brought to my 
attention this fact; the evidence shows other circumstances 
at which the defendant thought that he was being mis¬ 
treated and felt that it did not seem exactly right and 
proper, even though he did not know anything about the 
law, it seemed reasonable in his reasonable mind that it 
just was not proper, he fairly felt for the prosecuting attor¬ 
ney to be out there making friends with the jurors who 
would decide his case. 

Now, of course, it would be much clearer—there would 
be no case, as a matter of fact, if it was showm by credible 
evidence that there was some discussion touching on any 
part of the case and I don’t think that Your Honor would 
even consider whether or not but that did affect 
568 the decision of the jurors. 

The Court: I would follow the Higgins case. 

Mr. Owen: Yes, sir. 

The Court: You are familiar with that? 

Mr. Owen: I have heard it mentioned. Your Honor, but 
I am not familiar with the facts of that case, unless that 
is the one I have here. Your Honor. 

The Court: That was a case where I presided. 

Mr. Owen: Oh— 

The Court: And your associate, Mr. Laughlin, took it to 
the Court of Appeals. 

Mr. Owen: I am surprised. 

The Court: And there there was a clear effort to influence 
the jurors and testimony was taken as here, and I shall 
read from that case so that you will not have to argue the 
question, what I believe to be the law in this jurisdiction, 
which was decided in December, 1946, by Chief Justice 
Croner, Justice Miller and Prettyman sitting with him. 

The Court, by Chief Justice Groner, says, at page 372 
of 81 U. S. Appeals, D. C., as follows: 

‘‘The second point urged is that the trial judge of his 
own motion should have awarded a new trial when, as an 
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aftermath of the trial it was shown that an effort hai been 
made to tamper with the jury. The circumstances of that 
incident are these: The second day of the trial the 

569 Assistant District Attorney saw the mother of the 
appellant in conversation with a woman meml)er of 

the jury. The attorney brought the matter to the attention 
of the judge the following day, and either then or late r and 
before the jury retired the circumstances were communi¬ 
cated to counsel for appellant. Nothing was done then, 
but several days after the trial a hearing was held and the 
mother was found guilty and sentenced. 

“The juror concerned testified she was in no way in- 
fiuenced in the discharge of her duties as a juror by Appel¬ 
lant's mother or by the disclosure of the fact that shL had 
had been seen in conversation with the latter. Nothing 
is shown to the contrary. We are therefore of opinion that 
the Court correctly refused to award a new trial on this 
ground. ’ ^ 

570 Mr. Owen: Of course, I think this case is consid¬ 
erably different. Your Honor. I would like to touch 

now on three of the most important phases which I think 
have been presented this morning. 

The Court: I would like to see how it differs. You have 
urged in your motion that the ground for the moti on is 
based on the conduct, impropriety engaged in by the ]>rose- 
cuting attorney during the course of the trial and testi¬ 
mony has been adduced that he had certain conversations 
with certain jurors and that they have testified tc» that 
and they have all said that they were not influenced in any 
degree and there is nothing to contradict that. 

Isn’t that what you are saying in this case? 

Mr. Owen: No, sir, I don’t feel, however, I don’t believe 
that to be the law. 

The Court: There is no showing of any impropriety. 
The two defendants have testified that they saw this con¬ 
versation, the wife of one, and the mother of one ha\e tes¬ 
tified somewhat to the same effect. The jurors have taken 
the stand and have given their version of this converisation 
and have each testified that they were not influenced at alL 
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Mr. Owen: Well, Your Honor, there is one criteria, the 
statement of the juror as to whether or not he was in¬ 
fluenced. 

The Court: That is what I had in the Higgins case. 

571 Mr. Owen: Might I pose a suppositious case, 
where someone contacts the jury and pays them $300 

to render a certain verdict and the juror is later put on 
the stand and says, “I took the money but it did not affect 
my decision.” 

The Court: Well, you don’t have to tell me- 

Mr. Owen: That it did, however. Your Honor, your 
own conversation with the jurors which considered the 
testimony concerning the conduct of the prosecuting at¬ 
torney in the Court of Appeals, the conduct of certain 
jury matters, and I think, strangely enough, it is the jury 
question, the matter of the jury being inviolate under our 
jury system by most of the judges sitting on this bench, 
on the bench of this court. 

I would like to cite to Your Honor several recent in¬ 
stances, Judge Bailey, I believe, even in a civil case, held 
in contempt of court the defense attorney and I believe 
forwarded the matter to the Grievance Committee simply 
because the defense attorney, during the course of the trial, 
was asked for his card by one of the jurors and the de¬ 
fense attorney obliged. That was all, nothing else, no 
extensive remarks and nothing about the case, certainly. 

Judge Letts very recently, as in the Meyers case, shows a 
disposition to protect with great industry, the inviolability 
of our petty jury system. This Court, in discharging, at 
the end of the case, a juror who was only alleged to 

572 have discussed the matter with persons not in au¬ 
thority, extraneous people, having nothing to do with 

the case- 

The Court: That is a little different than gambling on 
the verdict, and then when it is contrary, to raise the point. 

Mr. Owen: I think Your Honor has before you now un¬ 
disputed and uncontradicted testimony of three instances 
of which we have learned of in particular, and as several 
others testified to, by one of the jurors, I believe that was 
Juror Scott who said that he saw the District Attorney 


on various instances conversing with or consulting wim the 
jurors then in hearing on a criminal case and the other 
long conversation down the hall at the water founts lin is 
admitted. 

The defense is it was not with reference to the case on 
trial 

We have also, Your Honor, the situation where a juror 
protested, in his understandable ignorance to the prossecut- 
ing attorney and states that he thought that he was bother¬ 
ing the trial unduly, that his conscience was bothering him, 
in effect that he recalled now instances where he was vic¬ 
timized by a larceny, an instance which evidently he had 
not recalled at the time the question was propounded by 
the defense counsel. Of course, had your present adv|ocate 
been counsel that juror would have been pr^emp- 
573 torily dismissed had he been more efficient tha4 that 
in trying to exercise his challenge, and I feelj that 
would be the case of most any attorney. That wa^ not 
brought to the attention of the defense attorney. It| was 
suppressed by the prosecuting attorney. Now if that is 
fair, then I am surprised. I do not think that our (?ourt 
of Appeals or any Court of Appeals says that simply be¬ 
cause a juror said he was not affected by any discussion 
that was had with him that ipso facto there has been a 
fair trial 

We know from the evidence that Mr. Bacon is a |very 
affable person, very friendly, why should he take u|ndue 
advantage of that outside of the courtroom with jurors 
then hearing a case. 

Now I am sure Your Honor must understand that a 
defense counsel, for instance, myself, the law being as I 
seem to understand Your Honor’s point, defense counsel 
in any criminal case before Your Honor in this court could 
be friendly and in constant contact with the jury during 
the hearing of the case just so long as it did not affec'; the 
juror, the decision of that case, well, take him out to lunch 
and just fraternize with him in any fashion during the 
conduct of the case. 

I am new at this Bar, Your Honor, but I certainly ]iave 
been very careful to have no contact with a juror during 
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th€ conduct of a case that I was then trying, and it was 
my belief that that was proper. 

574 Your Honor’s ruling here could undoubtedly be 
very far reaching in its effect on these attorneys 

and counsel, for one would feel free to discuss to any 
great extent, and to a great extent to fraternize in any 
fashion with the jurors hearing this case now on trial 
without fear that anyone would say that it is improper 
so long as that juror says that it did not affect his decision. 

'What else does the Court expect the juror to say? 

Certainly we have to be reasonable. Your Honor, and 
deal with them as with all human nature. Your Honor is 
well aware that friendship with the prosecuting attorney 
is a ground for excluding a juror before the trial starts. 
If that friendship arises after the trial starts does that 
alter the situation? 

Who knows what subconscious effect bothers the juror 
during the course of a trial. Not only in this case do we 
have a single juror, but we have probably a majority of 
them in regard to this situation, and we have had, I believe, 
five of them testify and we have had them explain, one 
of them, that he had seen the district attorney carrying 
on such a practice throughout the trial at various recesses 
and yet Your Honor says that that is not groxmd for a 
new trial. 

The Court: I have quoted from the Court of Appeals. 

Mr. Owen: Touching the question, on the point as to 
the prosecuting attorney suppressing, from the 

575 proper authority, the Court, suppressing from de¬ 
fense counsel an answer from a juror told to him 

in confidence, which the defense attorney, it was known 
by the prosecutor, desired to know the answer of and for 
a prosecuting attorney, or an attorney representing our 
government, to shrug it off as of no importance, since when 
are we going to delegate such a judicial authority as that 
to a prosecuting attorney; since when are we going to al¬ 
low the prosecuting attorney to dispose of evidence that is 
so vital to the defendant as that? 

If that be the law, where are we going to set the limits 
of the prosecutor’s judicial powers? 
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The attorney was meticulously careful in asking those 
questions of the jurors, and he asked them for a purpose. 
That purpose was absolutely defeated by the conduc^t of 
the prosecuting attorney. 

I want to say in closing again that counsel undoubtedly 
believes that the prosecutor involved here did this with a 
view toward convicting these men. I know that pros ecu¬ 
tors in their zealousness and industry may possibly often 


be a little careless in the prosecution of their criminal 
cases. I think it was a misadventure in this case but 
nevertheless one, as I said before, that ome injury is done 
whether he does it with a motive to injure the defendant 
or whether he does it in the absence of such a motive. It 
takes the same remedy to the injury and the only 
576 remedy I can see here is to allow these gentlemen 
a new trial, where the prosecuting attorney will not 
befriend the jurors, will not engage the jurors in long and 
friendly conversation about his extra-curricular activities 
and will not engage during the recess and in periods oi re¬ 
spite with jurors indiscriminately and who will not depide 
in his own mind whether a matter very vital to a defen4ant 
should be brought to light or not, a matter which isj re¬ 
posed in him in confidence by a juror and who believes ^hat 
the prosecuting attorney undoubtedly is one in autho|rity 
who would know what to do. | 

I for one can hardly blame the juror for telling |the 
prosecuting attorney something which might, in efi|ect, 
be something which would be very beneficial to the j de¬ 
fendant, but I can blame the prosecutor when he does |not 
bring it to the attention of the Court and does make | his 
own judicial determination as to whether it should be 
brought to the attention of the proper authorities or not. 
I think in this case, for the reasons which I have staged, 
there should certainly be a new trial awarded these men. 

Mr. Roberts: I feel that I need go no further than the 
Higgins case stating the law in this jurisdiction as to w^at 
is necessary where there is an alleged impropriety vjith 
a juror, either by an attorney or by a witness. I thplnk 
that counsel himself knows what the law is, citing his next 
to the last paragraph in his motion for a new trpl. 
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577 “This defendant feels that this is substantial er¬ 
ror and that such action unduly prejudiced in favor 

of the Government, that the jury was therefore not in 
position to render an impartial verdict as to the guilt or 
innocence.” 

Now, if that had been shown that due to this conversa¬ 
tion with this juror or jurors, that they had been so in¬ 
fluenced that they could not then render a fair and im¬ 
partial verdict, I feel that Your Honor should grant a new 
trial, but that is not the case here. 

The only thing the defense has shown is that, one, there 
was a conversation between the prosecuting attorney and 
some of the jurors, they have not been able to show what 
the conversation was, there has been no allegation that 
there was anything wrong in that conversation other than 
that is is wrong for any prosecutor to talk to any jurors— 

The Court: Don’t you think it is incorrect and im¬ 
proper to do that? 

Mr. Roberts: No, Your Honor, I don’t think it is neces¬ 
sarily improper. Here you are trying case after case with 
a jury for a month- 

The Court: I know, but that is not the situation here. 
The trouble is, I know it is a^vfully hard not to have some 
kind of conversation with jurors without being rude to 
them, but don’t you think it is better practice for lawyers 
to have no contact with jurors ? 

578 Mr. Roberts: It may be the better practice. Your 
Honor, but I don’t feel that it is prejudicial to the 

defendant merely because there was such a conversation. 

The Government’s position is that, that this is a motion 
for a nevr trial and that there should be a showing of 
prejudice to the defendant. 

The Court: How far would he go to engratiate himself 
wdth them? 

Mr. Roberts: Well, I think that vrould be—there should 
be a certain point where friendship- 

The Court: I don’t think for a moment that Mr. Bacon 
had any improper intention. I should say that he did not 
have. I know his reputation for being a fair and vigorous 
prosecutor and I don’t think he had the slightest intention 
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of doing anything improper, but, on the other hand, m a 
case of this kind, where the scales might have been rather 
evenly balanced, there were two witnesses who unquali¬ 
fiedly identified this man, and on the other hand the de¬ 
fendant introduced numerous witnesses as an alibi and a 
very little thing might change the balance. 

Mr. Roberts: Yes, but the jurors have said that they 
were not influenced by this conversation. 

The Court: Yes. 

Mr. Roberts: That was illustrated here by one of the 
jurors asking Mr. Bacon how he made out and the 

579 only other way- 

The Court: “You should not talk to me’’, is T^hat 
I think Mr. Bacon should say- 

Mr. Roberts: In a case such as this- 

The Court: “I am sorry, but I cannot talk to you.” I 
think that is the better practice. 

Mr. Roberts: It may be the better practice. 

The Court: Never open the door to anything elsej If 
you do, there is no telling where you are going. | 

Mr. Roberts: I agree that this case has shown that tjiere 
is no telling what things may be spoken by certain people 
as to what went on, but the attorney who was ther|e at 
the time saw no undue alarm, if he did, he did not malte it 
known to Your Honor and did not take an exception to the 
fact. 

The Court: That is what concerns me because if it had 
been done at the time I might have felt better about it. 
It looks now as if they were gambling on the verdict). 

Mr. Roberts: In the case of State v. hacon, 36 l4aho 
148, the Court says that if a defendant in a criminal 
case—I will get the exact quotation for the Court: 

“It is contended that G. L. Tyler, special prosecutor was 
guilty of misconduct in making signs to one of the jur ors. 
That any signs or signals passed between the attorney and 
the juror was denied by each of them. Evidently 

580 the trial court in denying a motion for a new trial 
concluded that there had been no mutual under¬ 
standing between the attorney and the juror. Further¬ 
more, if appellants or other counsel observed any such 
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proceedings in the trial as set forth in their affidavit, it 
was their duty to call the Courtis attention to the matter 
at once. Appellants cannot now be heard, after verdict, 
to urge such misconduct in support of a motion for a 
new trial.” 

Citing State v. Baker, 28 Idaho 727; Trombley v. State, 
167 Indiana 231, which also holds that the attorney and 
the appellant cannot gamble upon the outcome of a trial 
and then later raise the point and expect the lower court 
to grant a new trial. 

In that case there were affidavits made that the deputy 
prosecutor and one of the jurors, there was some talk 
between the two, some salutory addresses back and forth 
between the deputy prosecutor and one of the jurors. 

The Court said: 

These affidavits satisfactorily explain the acts com¬ 
plained of and make it entirely clear that the juror named 
did not manifest any prejudice or hostility toward the ap¬ 
pellants, and upon that theory the charge of misconduct 
is groundless. The sportive mood and conduct of the dep¬ 
uty prosecutor and juror were illtimed and did not com¬ 
port with the gravity of the moment and the im- 
581 portance of the question under consideration; but 
in the incident nothing can be found that can fairly 
be said to appeal to the prejudice or favor of the juror or 
to disqualify him from impartially deciding the guilt or 
innocence of the accused. We are justified in disturbing a 
verdict of guilt on account of the alleged misconduct of a 
juror only when it is shown that such misconduct was prej¬ 
udicial to the rights of the defendant or when such a state 
of facts is shown that it might fairly be presumed there¬ 
from that the defendant’s rights were prejudiced. 

“No presumption of injury to the rights of the ap¬ 
pellant arises from the facts disclosed. In the absence of 
that evidence we are unable to say that the verdict and 
judgment were not fully justified.” 

I don’t see how you can fairly presume that the de¬ 
fendant’s rights had been prejudiced in any way by Mr. 
Bacon meeting the jurors and explaining to them the ques- 
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tion that was involved in the case in the Court of Appeals 
in response to a question by them. 

Now in the Higgins case, as Your Honor will kno-vp^, in 
that case Mr. Laughlin went out and observed the a])pel- 
lant’s mother—or the defendant’s mother—talking to one 
of the jurors and went up and said something to her and 
pulled her away. It was alleged that that would of nfjces- 
sity prejudice the juror. The juror said it didn’t. Your 
Honor ruled that in that case—I don’t have to quote 

582 Your Honor’s ruling, but in substance, again, mere 
would have to be some showing of prejudice byi the 

action of the prosecutor in what he did with the jurdr to 
overthrow the verdict of guilty. I 

The Court: It was not the prosecutor. It was 1 the 
mother of the defendant. I 

Mr. Roberts: Yes, but it was alleged, Your Honoii, as 

a separate allegation that- 1 

The Court: The prosecutor saw it and brought it td the 
attention of the attorney for the defendant before the 
trial was completed, but he did nothing about it—^where is 
the record in that? 

Mr. Roberts: Federal Rules Decision, 5, page 273, under 
point 3 it was alleged that the misconduct of the Assistant 
United States Attorney in repeatedly admonishing the 
jury. 

The Court: Oh, yes, I remember now. The mother said 
something to her—it comes back to me now. 

Mr. Roberts: Federal Rules Decision, 5, page 273: 
“However, the Court took testimony on the point raised 
in the supplemental motion that the Assistant United 
States Attorney had been guilty of misconduct in al¬ 
legedly admonishing a juror outside of the courtroom dur¬ 
ing a trial recess and briefly stated, the testimony dis¬ 
closed the following facts: 

“On April 16, 1946 the jury sworn to try the 

583 issues in this case was respited until the folloving 
day. Thereupon Juror No. 6, namely, Mrs. Dorothy 

Gardner, departed from the courtroom and while walling 
along one of the corridors of the courthouse preparat|ory 
to going to the ladies’ room the defendant’s mother c^e 
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up to her and said, ‘Oh, my boy. Oh, my boy^ and said she 
had boys overseas, that juror thinking she had ten. At 
this point the Assistant United States Attorney intervened 
and said, “We cannot have this, what is going onf’ and 
he led the juror away, saying to the defendant's mother, 
‘You know better than this\ The juror also said to him, 
the Assistant United States Attorney that she was not 
‘talking about the case\ The juror testified that the epi¬ 
sode did not influence her judgment in any manner and 
that she did not feel that she had been intimidated by the 
Assistant United States Attorney, that it definitely caused 
no reaction in her which would have changed her decision 
in the case one way or the other; that she related the in¬ 
cident to some of the jurors sworn to try the case; and 
that the matter was not mentioned while the jury was 
deliberating. 

These circumstances form the basis for a criminal con¬ 
tempt proceeding in which this Court has found that the 
defendant’s mother misbehaved so near the presence of the 
Court as to obstruct the administration of justice in that 
while the jurors, witnesses, attorneys, respondents and 
spectators were departing from the courtroom im- 
584 mediately after the announcement of the luncheon 
recess and was in approximately 30 feet of the court 
room door in the corridor of the courthouse adjoining and 
near the lobby thereof the respondent corruptly, inten¬ 
tionally and knowingly attempted to influence the decision 
and judgment of the juy sworn to try the issues in the 
case of the United States v. Thomas Higgins on trail in 
Criminal Court No. 3 of the District Court of the United 
States for the District of Columbia; and defendant’s 
mother has been sentenced to imprisonment for 90 days 
for contempt of court. The court did not find in the 
contempt proceedings that her attempt was successful.” 

“Under the rules I am of the opinion on the evidence 
and on personal knowledge of the atmosphere surrounding 
the trial of this case, that a new trial is not warranted in 
the instance of justice but rather that justice requires that 
the verdict be not disturbed in view of the fact that the 
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defendant was not prejudiced by the incident and has not 
been deprived of a fair and impartial trial. 

The Court: However, the attorney for the defendant did 
nothing about it. I notice in the memorandum wherei he 
said that he intended to make something out of it, it was 
his duty to bring it to the Court’s attention immediately 
upon hearing it and the Court would have taken whdt it 
considered to be appropriate action, instead of waiting 
until long after the verdict of guilty had been an- 

585 nounced and then making it a ground for filing a 
supplemental motion. By doing that they appeared 

to be gambling on the outcome. 

Mr. Roberts: Yes, here we have a situation where a new 
attorney has come in after the trial attorney attempted to 
do nothing. They saw the incidents referred to but here 
we have nothing at all like that. We have a conversation 
that admittedly it was only two or three minutes at the 
outside that the conversation went on after it was called 
to the attention of a defense attorney by one of the defense 
witnesses. | 

586 Mr. Roberts: It seems to me that here in t|his 
case if an attorney can gamble and have anotljier 

attorney come in, he should not be allowed any more tl][an 
the original attorney’s in now making a motion for a n|ew 
trial, something which occurred during the conduct |of 
the trial, and during which the attorney who was tryijng 
the case knew the circumstances of the case and did not 
feel that there could be any prejudice shown to his de¬ 
fendant. 

I think that Mr. Bacon’s whole attitude in the case was 
not one consistent with trying to influence the juror in any 
way. He gave a transcript to the defense attorney after 
Your Honor had ruled that he did not have to and anothjer 
thing, one of the defense attorneys testified that he ^id 
not reach a conclusion that Mr. Bacon intended- | 

The Court: He agreed to do that after I said something 
to this effect to Mr. Chessin that I could not compel the 
District Attorney to give up his property to Mr. Chessp 
and Mr. Chessin said, or Mr. Horowitz or both said oijir 
client had no more money and I said very well then, under 


100 


certain circumstances you can get the transcript but it 
required an affidavit, an affidavit of poverty, and so forth, 
whereupon Mr. Bacon said I will let them have it now. 
That is the way I understood it. 

Mr. Roberts: You have explained before, according to 
my understanding that you would not make him turn it 
over. 

587 The Court: I said if they file an affidavit they 
could get it anyway, so it was not out of the good¬ 
ness of his heart. 

Mr. Roberts: I feel, Your Honor, again going back, that 
counsel for the defendant in filing his motion, he alleged 
there was shown undue prejudice, that this action unduly 
prejudiced the defendant in favor of the Government. 
That has not been shown, there is no showing that there 
was any misconduct, if Your Honor please, and I reiterate 
the only showing was that the attorney, in talking to the 
jurors said, “Good morning” and nothing else. 

The Court: I think that is the better practice. 

Mr. Roberts: It probably is. I know that is not th^^ 
general practice either with defense attorneys or the pros¬ 
ecutor, particularly, where the jury in Number 1 Court 
is sitting there during the proceedings and you get a kind 
of feeling that you know them somewhat after two weeks 
and I think the jury might feel that you were unnecessarily 
rude if you just turned your back when they said “Good 
morning, how are things going.” 

The Court: There is a further problem, due to the phys¬ 
ical situation here which time only will correct. 

Mr. Roberts: I do not feel that can be said to influence 
the jury in this case whatsoever, because they have said 
it did not, and I think they took the oath and I think if 
they thought they would be influenced or any at- 

588 tempt be made to influence them, that they would 
have said something to Your Honor at the time. 

Therefore the Government does not feel that there was 
any injury done to the defendants or that they were prej¬ 
udiced in any way by this. If they were, they have waived 
it when the attorney, knowing of the conversation, did not 
call it to the attention of the Court immediately when the 
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Court, at that time, could have gone into it and possibly 
would not have declared a mistrial, interrogating the jur¬ 
ors, even though the court had interrogated the jurors as 
to something that went on before Your Honor. I know— 
of course, I cannot positively say. Your Honor, that is the 
Higgins contempt matter, which the reporters asked the 
question and the defense attorney made a motion for a 
mistrial because he thought some jurors had heard the 
answer to the question, he interrogated the jurors, and it 
turned out that they did not hear the answer, either, and 
went on to a normal conclusion and conviction. 

Now as to the point of the juror not disclosing at the 
time of the voir dire and then later disclosing to Mr. 
Bacon the fact that this glass was stolen from his auto¬ 
mobile, at that time the juror had said that that wcJuld 
not have influenced, did not influence the decision in Ithe 
case one way or the other. I 

The Court; Yes, but the counsel might have exerciseji a 
preemptory challenge. 1 

589 Mr. Roberts: But this was after, this was knolwn 
after. 1 

The Court: I know, if it had been brought to my attfen- 
tion he would have had a chance, at least, to have moT’ed 
for a mistrial. 

Mr. Roberts: Yes, Your Honor, but then again also, in 
my mind, it is a question as to whether or not possi^jly 
that would have been in response to a question that v[as 
asked, as I understand it, both by Mr. Chessin on voir di^e. 

The Court: I am not sure about that, he was not tjoo 
clear on these questions. | 

Mr. Roberts: The question has been related to me|— 
because I was not here, the question was had any of y()u 
ever been robbed or beaten. No, surely the stealing of| a 
mirror off of a car would not be robbery, it would be |at 
the most larceny of a type, so that that at the most, if ne 
lost something off of the car other than an ordinary mirror 
at the same time during the course of leaving it, I dor.’t 
believe that unless the record discloses that he actually 
asked the question of this juror specifically, and this 
juror falsified his answer, I don’t thing it is ground for a 
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new trial. Now, I did not go into that, and I have not 
gone into that in preparation of this, what little prepara¬ 
tion I made, because it did not come out until, as you know, 
this morning. 

The Court: I will give you a chance to attend to it, if 
you need the chance. 

590 Mr. Roberts: Well, it might be a good idea to go 
into it. Your Honor, because I don’t feel myself 

that I am wrong as to what the law is, I don’t feel that 
any juror who mistakenly does not answer the question 
that was asked on void dire, whatever it was, he might 
have given an answer which was responsive- 

The Court: I will let it go over until Monday and you 
can have that part of the transcript written up and see 
just what the question was on the void dire, if you care 
to do so. 

Mr. Roberts: I think it is also pertinent- 

The Court: Do you care to do that? 

Mr. Roberts: Yes, if Your Honor please, I will go 
ahead now with other matters unless Your Honor wants 
to postpone the whole thing. 

The Court: I am just postponing it to give you that op¬ 
portunity. In the meantime, during the week-end, I think 
you had better have that part of the transcript written up 
which has to do with the voir dire examination. 

Mr. Roberts: Yes, I will, Your Honor. 

The Court: I want to hear you on what you have to say 
as to why Mr. Bacon did not disclose that to me when he 
did disclose the other fact. That was probably just as un¬ 
responsive to the question as this may be. I know that 
counsel decided to make no motion in that case. I dare 
say the decision would have been the same in this 

591 case, that is a reasonable presumption, but they 
didn’t have the chance. 

Mr. Roberts: I will look u pthe law over the week-end. 
Your Honor, and see if I cain find something on the voir 
dire. 

The Court: All right. 
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Mr. Horowitz: If Your Honor please, is it possible| the 
defense attorneys can get a copy of this transcript witljiout 
cost? 

The Court: The statutes make provision for tljiose 
things. You can comply with the statute if you feel ^^ou 
must have it. 

Mr. Horowitz: All right. 

The Court: You mean the void dire examination? 

Mr. Horowitz: Both Mr. Chessin and mine. In oljher 
words, Your Honor, you save money if the Governojent 
has a transcript, if a copy could be made at the same time. 

The Court: I am not concerned with that because it is 
not before me. Until it is before me I would rather not 
pass on it. i 

Mr. Horowitz: I will see that it gets before you very 
shortly. 

The Court: Today is Friday. I don’t know how you 
can do it. It might be the Government will let you look 
at it. 

Mr. Horowitz: No, I mean if we go downstairs and pre¬ 
pare it, prepare the aflSdavits- 

The Court: It takes more than that. There is a statate 
which provides for the transcript, but it requires 
592 more than preparing a lot of aflSdavits. 

Mr. Horowitz: No, Your Honor, I understand 
from the Prosecuting Attorney’s remarks- 

The Court: I will let you resign Monday as attorney, 
Mr. Chessin. I have not heard the District Attorney say 
yet- 

Mr. Owen: I understand Your Honor was to consider the 
matter to some extent over the week-end. 

The Court: Yes. 

Mr. Owen: Counsel overlooked a citation, not having the 
benefit of the record, I understand that Your Honor vill 
consider it over the week-end. I think the citation shoiild 
be given to Your Honor. 

The Court: What do you have? 

Mr. Owen: Mayden v. State, decided by the Supreibe 
Court of Indiana, found in the Indiana Reports, volume 10 
at page 72. 
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The Court: You need not go into it, I can read it. 

Mr. Owen: Well, here it is. 

The Court: You can go into it on Monday. 

Mr. Owen: Yes, but I mean the citation, these other 
things. I want to cite the general authority of Corpus 
Juris. 

The Court: What page of the Corpus Juris? 

Mr. Owen: It says. Your Honor, at page 1165, foot¬ 
note 80-B. 

593 The Court: All right. 

Mr. Owen: Also in Corpus Juris secundum. Vol¬ 
ume 23, at page 1184 footnote 84 and the appropriate part 
of that- 

The Court: I want you also to be prepared on the propo¬ 
sition that your motion has not been seasonably made and 
that you are gambling on the results, Mr. Owen. 

Mr. Owen: Yes, Your Honor, at this time in the light of 
the turn of the evidence here I would ask the Court for 
permission to renew the point in this case over the week¬ 
end. 

The Court: No, that is denied. 

Mr. Roberts: What time will it go over then on Monday? 

The Court: Ten o’clock. 

Mr. Bacon: If Your Honor please, is my presence re¬ 
quired? I am presently engaged in a trial before Judge 
Kirkland. 

The Court: No, so far as I am concerned the testimony 
has been completed and the case is now in the hands of 
Mr. Roberts. That was the only reason for Mr. Roberts 
being here. There was no question about your capacity 
and availability, but simply because you were a witness. 

The Marshal: This Honorable Court is adjourned until 
10:00 o’clock, Monday morning. 

(Thereupon, at 4:05 o’clock p.m., a recess was taken un¬ 
til 10:00 o’clock a.m., Monday, May 8, 1950.) 
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595 IN THE UNITED STATES DISTRICT COimT 
FOR THE DISTRICT OF COLUMBIA | 

Criminal Division. 1 

Criminal No. 1064-50 ! 

United States of America 

vs. 

Edward E. Ryan, jr., and Gforge A. Duncan, Defenda)its. 

Washington, D C. 
May 8, lp50 

The above-entitled action came on for further hearing 
on a motion for a new trial as to the Defendant Dundan, 
before the Honorable David A. Pine, United States District 
Judge, at 10 A.M., pursuant to adjournment. 

Appearances : 

In behalf of the United States, 

Richard Roberts, Assistant United States Attorney 

In behalf of the Defendant Duncan, 

William E. Owen, Esq. 

Jesse Chessin, Esq. 

In behalf of the defendant Ryan, 

Herbert D. Horowitz, Esq. 

595 PROCEEDINGS 1 

The Court: You may proceed, Mr. Roberts. 

Mr. Roberts: May it please the Court, over the week¬ 
end the Reporter wrote up the voir dire examination of 
the jurors, and I have it here. Any of the counsel can 
read it. 

The only pertinent part I found in it is as follows on 
page 5, a question by Mr. Chessin: ! 

“Would the fact, and this applies to all of yolu, 
would you give a member of the Police Departmei^t, 
because he is a member of the Police Department, aijiy 
greater credence or belief in his statement anymoj-e 
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than you would the defendant or witnesses for the 
defendant? 

“Would the fact that he is a policeman influence you 
towards that direction? 

“Is there any reason why you could not sit and 
render a fair and impartial decision based on the evi¬ 
dence adduced in Court? 

“Is there any reason why you could not sit in this 
case? 

“Were any of you ever robbed? 

“Or any member of your family ever robbed? 

“The Court: The Court will take it that the answer 
to all of the questions that have been propounded 
either by Government counsel or by defense counsel, 
will be in the negative unless the juror speaks up to 
the contrary. 

596 “Have you anything? 

“Mr. Horowitz: If Your Honor please, my 
questions would be along the same line as Mr. Ches- 
sin’s, therefore I think it would be unnecessary.’’ 

The only question he asked, have you ever been robbed 
or has any member of your family ever been robbed. The 
Government submits that would not call for an answer by 
this juror -who had sometime prior to that had a rear 
view mirror taken from his car and there has been no 
showing that that could possibly pejudice the juror or 
disqualify the juror. 

In TJ. S. V. Chapman, 158 Fed. 2d,,at page 717—this was 
a condemnation suit. Your Honor, in which during the 
course of the trial the judge—I don’t believe it was a 
trial judge, but another judge of the court, was in the cor¬ 
ridor and he was making some remarks about a condem¬ 
nation suit he had heard in which he made reference to 
the fact that if he had had to protect the interest of the 
persons whose land —was being condemned by the Gov¬ 
ernment, to see that she got a square deal. 

The Court said: 

“The juror was apparently a willing and interested lis¬ 
tener to the side remarks, but counsel for the Government 
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was present when they were made; if they were deroga¬ 
tory or prejudicial to the interest of the Government; if 
they were such as would lead one to believe tnat a 
597 juror hearing them would be influenced thereby, it 
was the duty of counsel for the Government to 
speak before the case was submitted and a verdict returned. 
(Citing cases.) He could not speculate on a chance of 
getting a verdict and then setting up that he had not 
waived his rights (citing cases). It is our view that 
the remarks standing alone, do not prejudice the rights 
of the Government, but the incident does lend colo;: to 
our conviction that Tomlinson was a partial juror and 
that the Government did not therefore have the fair jand 
impartial trial that the high standards of our jury sys¬ 
tem demands.” 

They had found that he was honest, but believed Tonilin- 
son was not an impartial juror. 

I submit that the pertinent remark is “It is our \iiew 
that the remarks (standing alone) did not prejudice the 
rights of the Government.” 


There the Court said that in order for a new trial to 
be granted because of some remarks the juror may hlave 
heard, but the crux of the thing apparently is where it 
says it did not prejudice the rights of the Governmenjt. 

The Court: Wait a moment. Is Mr. Chessin here [to¬ 
day? I 

Mr. Horowitz: He was. Your Honor, he just stepped 
out, I believe. I 

The Court: We will hear his side just as soon as [he 
gets here—if he has stepped out for a moment, go ah^ad. 

Mr. Roberts: The court states that you havej to 
598 show some prejudice resulting to the party in or^jier 
to find the juror so disqualified for some persuasive 
reason. | 

In Paolucci v. United States, 30 Appeals D. C., 217, tfiis 
was a murder trial in which the defendant was found 
guilty. After the finding of guilty there were affidavits 
submitted by defense counsel, one by the wife of one of the 
jurymen, an affidavit made by her, and one by another 
person who knew the juror to the effect that the juior 
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hated Italians and he had stated at one time that all 
Italians ought to be either sent back to the old country 
or be hanged. There were no affidavits submitted by the 
Government 

On the voir dire there had been the general question 
asked as to whether there had been prejudice due to the 
fact that this defendant was an Italian but none of the 
jurors answered. There is no particular excerpt from the 
case but the court there said it was within the discretion 
of the trial court whether to grant a new trial or not. He 
had heard the juror originally. Even when these affidavits 
came in they did not upset the trial court ^s decision that 
there was no prejudice on the part of the jury. 

Again, I submit therefore that the Court has ruled that 
they must find bias and prejudice on the part of the juror 
to cause a disqualification, before the Court can grant a 
motion for a new trial. 

Also in the case of Raub Carpenter, 187 U. S. 
159- 

599 The Court: What transpired, what did the Court 
hold in the Paolucci case? 

Mr. Roberts: In the Paolucci case, if Your Honor please, 
the Court recalled the voir dire examination of the juror 
in which the juror had denied—the individual juror had 
denied any prejudice against the defendant because of the 
fact that he was an Italian, then these affidavits came in, 
one by the wife of the juryman and one by a friend of the 
juryman and which stated, in a general way, that the jury¬ 
man had at some time prior to the trial expressed hatred 
for Italians and said that they all ought to be hanged or 
sent back to the old country and the trial judge has said 
there that in his opinion that was not enough in view of 
the fact that the juryman on the voir dire examination 
denied any prejudice, that they must show bias or preju¬ 
dice. Therefore no new trial was granted. 

It was sustained by the Court of Appeals on the ground 
that it was entirely within the discretion of the trial court 
whether or not a new trial should be granted. 

The Court: They took no evidence. 

Mr. Roberts: He took no evidence. 


Now, in Ranb Carpenter, 187 U. S. 159, this was 4 
case in which one of the jurymen was alleged to in¬ 
competent, due to the fact either because of age—I thi|nk it 
was because of alienage, and there the Court ^ited 

600 the case of Kohn v. Lelhback in which it said, ^‘We 
held that the disqualification of alienage is clause 

of challenge on account of social objection and if v<|)lun- 
tarily or through negligence, or want of knowledge, buch 
objection fails to be insisted upon, the conclusion that the 
judgment is thereby invalid is wholly inadmissible. The 
defect is not fundamental as affecting the substaijitial 
rights of the accused, and the verdict is not void for ^^nt 
of power to render it. 

Howling worth v. Duane, Wall, C. C. 147, was referred to 
where the Court placed alienage, infancy, infamy, and affin¬ 
ity in the same category. (See Good v. State, 106 Tenn. 
175; State v. Howard, 10 Oregon 145, where disqualijica- 
tion propter defectum was held not to be in itself f^tal 
after verdict. 1 

No reason is perceived why this particular objection 
should not be waived by the parties, and even wherp a 
party by reason of excusable want of knowledge, mii^ht 
be entitled to claim that he had not waived it, that mil 
go to the merits of the application for a new trial, and 
not to want of power. 

601 “The verdict and judgment not being absolutely 

void, it is unnecessary to pursue the subject far¬ 
ther, as there is nothing to show that an injustice was done 
to the caveator, and the trial court did not abuse its dis¬ 
cretion in the premises.” I 

I say that there has been no showing that an injustice 
was done to the defendant here in this case by the mere 
fact that this juror may have at some time prior had the 
mirror stolen out of his automobile. 

Now there is a case in our own jurisdiction, CarpenterY. 
United States, 100 Fed. 2d, 716. J 

This was a case in which the appellant was indicted for 
perjury and convicted in the District Court. It turned out 
that one of the jurymen of the case had sat on another 
case as a witness—I believe it was a witness, in which tne 
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defense attorneys in the case then before the Court had 
tried to impeach Kauffman’s veracity, Kauffman being 
the juror in the case which they were later trying before 
him. 

They made a motion for a new trial on the ground that 
he was disqualified, that he knew them, and that he had 
not disclosed that at the time. This was when Your 
Honor w’as United States Attorney, and it was in 1938, 
and the Court of Appeals here said as follows: 

“We think the trial judge was right in refusing to set 
aside the verdict and grant a new trial. Obviously, 

602 the fact that a juror may know counsel is not of 
itself sufficient ground to challenge him for cause. 

Nor is the fact that a juror was involved as counsel in 
litigation a sufficient ground. 

“On the other hand, of course, it is the duty of every 
juror to answer questions affecting his qualifications hon¬ 
estly, and if he concealed a material fact, which, if dis¬ 
closed, -would probably have induced counsel to strike him 
from the jury, a new trial would ordinarily be ordered, but 
that is not this case. 

“Here there is no evidence to show that the juror pur¬ 
posely failed to answer the questions of counsel or that 
he deliberately concealed his acquaintance w-ith them. 

“The opportunities of counsel to know the juror are 
equal to those of the juror to know’ counsel, and so far as 
appears, neither recognized the other. 

“In view oft he facts as outlined above, and the lack of 
showing of bias or prejudice, we think that the motion 
for a new trial was properly overruled, and since we have 
already passed on the other part adversely to the appellant 
in the companion case of O’Brien v. United States” and 
so forth. 

May I say here that the crux of that is “In view of the 
facts as outlined above, and the lack of showing of bias or 
prejudice”- 

The Court: This was a perjury case? 

603 Mr. Roberts: This wras a perjury case in which 
he was con-yicted and there again the Court used 

the expression “in view of the lack of sho-wing of bias 
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or prejudice ’ ’ the Government submits therefore that If rom 
the cases there must be a showing of prejudice upoii the 
part of the juror and I say that in the instant cas^ the 
question was not put to him and he failed to answei* one 
question put to him on the voir dire and therefore to iover 
up something that might have occurred and might lhave 
made some ditference to defense counsel as to wheth(}r or 
not he would have left the juror on the jury or not. 

Nof the fact that this was disclosed to Mr. Bacon and 
for some reason was not imparted to Your Honor, I think 
is reasonably explaine din view of the question asked on 
the voir dire. 

The only question that the Government can possible’ see 
to have a bearing was “Have any of you ever been roljbed 
or any members of your family been robbed.’’ | 

At that time I understand the other juror failed to | dis¬ 
close that a member of her family had been robbed |and 
that was given to Your Honor by Mr. Bacon. Thatj in¬ 
formation defense counsel had not taken advantage of jand 
had not asked for a new trial or mistrial an dthen |this 
other juror comes along and says, “Well, I had a ]*ear 
view mirror taken out of my car.” That is not customar¬ 
ily considered being robbed. There was nothing in 
604 the world that he would answer “Yes, I was robb(jd” 
when he had this rear view mirror taken from his 

car. 

The Government feels that in view of the fact that 
there was no showing of prejudice to the defendants by 
this action of the juror in not answering the question on 
the voir dire. The most that it would amount to would be 
for the juror to volunteer the information because he had 
never been asked whether he had had anything stolen or 
taken from his car. The question was “Have you ever 
been robbed.” 

I submit if he had then spoken up and said, “Yes, I had 
something taken on my automobile” and that at some 
time later on had informed Your Honor of that, he would 
be volunteering, he would not be actually answering a 
question that was put to him. 
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Now there are numeroTis cases which hold where dis¬ 
qualification of a juror could be found by inquiries and 
those inquiries were not made, then it is actually waived, 
citing American Jurisprudence, Volume 39, Section 44: 

‘‘Necessity for diligence in selection of jurors” is the 
title of the section: 

“It is equallywel 1 settled that at the instance of a 
party, a verdict will not be set aside and a new trial 
granted because a juror was disqualified, when failure 
to discover the incompetency of the juror of the 
lack of his qualification is due to the failure 

605 of the complaining party to exercise reasonable 
diligence. Thus it has been ruled that a failure 

to make inquiry therefore, or to make a thorough ex¬ 
amination to determine the incompetency of the juror 
will amount to a waiver of objection on that ground.” 

It cites some 10 or 15 cases, some of them criminal and 
some of them civil from the different state jurisdictions, no 
federal cases. 

“Except according to some decisions where that 
objection relates to a matter that was not reasonably 
to have been anticipated.” 

I submit that if defense counsel wanted to inquire as 
to whether he had ever had anything taken from him at any 
time, he could have asked the question. If he had asked, 
“Have you ever had anything, any property taken from 
you,” that would be different, but he didn’t do that. He 
merely asked the question, “Have an of you been robbed 
or any member of your family been robbed.” 

I submit the reason for that was this. That was the 
ver thing these boys were being tried on and he wanted to 
find out whether any of them or any of their relatives had 
ever been robbed so that he might find out if any of them 
had any prejudice against the defendants for that reason. 

He might have asked a different question and they could 
have said, “Yes, one of my family or myself had 

606 been the victim of a robbery.” 
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I 

So the Government submits first of all that the jjoint 
raised by defense counsel that Mr. Bacon was seen pik¬ 
ing to the jurors, unless there is some showing of l|>rej- 
udice or bias, is not sufficient ground for a new trial urjiless 
the trial court believes that the verdict of the jury |was 
fortified—not fortified, actually, but was brought about by 
Mr. Bacon talking to two or three of them. 

Also, in line with that, as Your Honor asked, was not 
this waived by defense counsel when they knew of this 
conversation and it was not called to Your Honor’s atten¬ 
tion until now. 

Now, a new counsel comes into the case and says thajt is 
something that should not have taken place. | 

I submit that counsel, who was there at the time thoujght 
it was of no moment, then another counsel may not loiter 
come in and say that this should not be when defepse 
counsel who was there at the time let it come in, it i^ in 
the record that if counsel had then objected it would have 
been excluded, and I do not think they can rely, after the 
verdict of guilty came in and be heard to say, when the 
first counsel let that in, it should not be in and I want a 
new hearing because of that. 

The Goverment submits that the same thing is true snd 
that this thing was pointed out to Mr. Chessin snd 
607 Mr. Chessin testified that at the most it took two or 
three minutes from the time it was brought to his 
attention until the Court came back into session, and he 
said that he never thought of it. In fact, it never crossed 
his mind and he says even now he would not raise the 
point. He is still attorney in the case. 

I say, therefore, that the defendant has waived his right 
to his objection. They cannot be gambling on the outcome 
of the trial and the verdict come in of guilty, and that they 
now have waived any right to voice this objection where 
there is no showing of bias or prejudice as to the juror wlio 
had the rear view mirror stolen. 

I won’t say anything more on that subject except to 
say that the Government feels first that there must be'a 
showing of some bias or prejudice resulting to the defend¬ 
ant by virtue of the juryman not answering the question, 
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and also by reason of the fact that the question was not 
answered, that they have waived any objection on that 
ground by not asking the proper question of the juryman, 
“Have you ever had anything stolen/^ To that question 
the juryman might have answered, “Yes, I had this mirror 
taken, I was not robbed.” 

He did not, therefore, hide anything that might cause 
counsel to disqualify him, and I submit the motion for a 
new trial should be denied. 

The Court: Mr. Owen? 

Mr. Owen: In answer to the Government attor- 

608 ney^s argument I would like to say we are dealing 
here with the natural instinctive principles of jus¬ 
tice, we are dealing with principles of justice that are 
made manifest and are understood even by those who are 
not learned in the law. We are dealing with principles of 
justice that any schoolboy realizes is not a fair way to be 
tried and that a juror not learned in the law realizes should 
be brought to the attention of someone in authority. 

I do not think it is a matter which can be handled tech¬ 
nically. I think it is a question that we should face forth¬ 
rightly. 

Now the Government attorney has cited several cases. 
United States v. Chapman,, for instance. I understand it 
is a civil case but I think there in certainly intrinsically a 
difference between a jury in a criminal case where it is 
under criminal jurisprudence and a civil case. 

I think it is little if any benefit by way of light on the 
question here presented in a criminal case and also a civil 
case. I cannot understand how this case of the juryman 
involved in that is the same principle that we must deal 
with in a criminal law. 

He cited several other cases but I can hardly see their 
point at first blush. Those cases also dealt with certain 
disqualifications of a single juror or where one juror had 
in some way been contacted. 

609 Here we have a case where the majority of the 
jurors, it has been shown, have been contacted. 

Let the District Attorney show us a case where the 
majority of jurors have been befriended by the prosecut- 
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ing attorney and the Court of resort on appeal has sjaid 
that that is not grounds for a new trial. 

Now as to the Higgins case cited by the Government 
attorney as authority, as I understand that case, it could 
have little application here and certainly the defenda|nt, 
through his mother, cannot channel the same ground foj: a 
new trial by himself having an agent attempt to contact 
the juror or jurymen and then such contact proving ijm- 
successful later on show—later change his mind—and s 


“Well, I should have a new trial anyw^ay, although my at¬ 
tempt was abortive.” | 

Certainly the defendant should not be permitted to |be 
benefited by his ow nattempt at improper and illegal po¬ 
tion. There is nothing like that in this case. These bolys 
did not have the prosecuting attorney contact the jurors. 
The defense had nothing to do with the conversation wim 
the jurors. 

The Court: Well, there is nothing in the Higgins case 
to show that Higgins had anything to do with his mother’s 
conduct. I 

Mr. Owen: Well, I think. Your Honor, that is quite 
evident. i 

610 The Court: So you presume that he did? 

Mr. Owen: We assume so. Your Honor, even 
though we did not define it that closely, we still say that 
it was an attempted benefit on the part of the defendant, 
at least it was an endeavor to benefit the defendant. Ce;:- 
tainly the District Attorney here did not intend to benefit 
the defendant upon approaching these jurors during the 
various recesses and converse with them and befriending 
them. 

Now I heard the District Attorney this morning say thajt 
there must be some prejudice shown towards the defend¬ 
ants. Now I would like to ask him to explain just how you 
could go about showing some kind of prejudice if they 
haven’t done it thus far. I would like to have him say 
just how it can be shown. 

The Court: May I interrupt you because that is a poin t 
I want to have a little light thrown on. I have read the 
citation you gave me to support the propositio nthat prejuf 
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dice was presumed from any contact, but I cannot find 
that in the Indiana case or in the Corpus Juris citation. 
Have you anything that perhaps I missed t 
Mr. Owen: I believe Your Honor has the benefit now 
of all the authorities known to counsel on that point. 

The Court: For instance, the point that you raised was 
a particular point that if the jury had been offered $300 to 
bring in a certain verdict and the jury said yes, 

611 they took it, but they had not been prejudiced, that 
flowing from that the irrebutable presumption was 

that it had been prejudiced, but in a case of this kind is 
there an irrebutable presumption? That is the question 
on which I would like assistance. Have you anything 
further that you could give me? 

Mr. Owen: No, sir. As a matter of fact, I think there 
is an extreme dirth of authority on this subject, but I have 
found no cases I consider reasonably on all fours with the 
problem we have before us here. 

Of course, the action of your own associate members in 
this court. Judge Letts by his action in the case of United 
States V. Ralph Myers, decided a week or so ago, it seems 
to me would indicate that he presumed that as a matter 
of law that the jury should be discharged and in a very 
fine and artistic stroke, unknown to either counsel, he dis¬ 
charged a juror just prior to the jury retiring to the 
juryroom, much to the satisfaction, I think, of both the 
prosecuting attorneys and certainly I know the defense 
counsel. 

The Court: What did he do, substitute the alternate? 
Mr. Owen. Yes, sir. That solution had not entered the 
thought, nor had it been suggested by either defense coun¬ 
sel or the prosecutor, but it certainly met with the ap¬ 
proval of each. 

Now in this case I think it is very significant from Your 
Honor’s remarks and also counsel’s understanding 

612 of the case from hearsay, he has obtaned by way of 
discussing with several of the jurors, for instance, 

this was indeed a very close case, but this is not a case 
where it was overwhelmingly shown that these defendants 
were guilty of the crime of which they were charged. 
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This was a case which undoubtedly as the initial trial 
justice felt was a close case and I think we can presume 
that. I thin kone of the grounds for his having awarded 
a new trial which counsel thinks personally was insignifi¬ 
cant in relation to the grounds which are being urged bjre 
—Your Honor certainly understood this to be a very close 
case and I believe that the Indiana citation given by my¬ 
self to Your Honor, turns on that pont. 

The Court of Appeals reviewed the entire evidence in 


this case following the Supreme Court of Indiana’s re¬ 
versing the trial courts. 

It seems that in that jurisdiction primarily on me 
grounds, since it was a close case that they should have 
been extremely liberal toward the defendant with a new 
trial and I think that. Your Honor, states our position, 
Now, as to this examination of the voir dire, the question 
propounded was “Have you been robbed?” Actually the 
definition of robbery must be from the person of the per¬ 
son robbed. For all we know, the juror was in his auio- 
mobile—there is no showing the juror was not in tte 
613 automobile when the mirror was taken. We a|re 
dealing with fundamentals. At least the juror u|n- 
derstood it was a matter that should be told to someone- 
At least the juror’s conscience was bothering him and ^o 
he did get it, so to speak, off his chest. 

Now, over the week-end in musing over the problem, I 
could not help but wonder whether or not the question |of 
waiver, that this is one of those constitutional rights whi( 5 h 
even can be waived by a defendant and consequently whe¬ 
ther it was the type of constitutional right which could 
be waived by the defendant’s attorney. | 

Now there is a distinction there. Counsel recently h^s 
had the opportunity of going into the authorities in pre¬ 
paring a brief in the case of the United States v. 
recently decided in our Court of Appeals. | 

The question dealt with waived of jury trial in favor 6f 
a trial by the Court. Now this is strictly and simply coul d 
the counsel for these defendants have waived the juiy 
trial in favor of a trial by the Court. . 
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Certainly not. That is a right which mnst be waived 
personally by the defendant and we find our own rules 
recognize that, we require that waiver be individually 
signed by the defendants in writing. 

The question presented to the Court of Appeals was 
whether or not that was such an inherent right that the 
presiding judge must satisfy himself that the de- 

614 fendant thoroughly understood his waiver, by per¬ 
sonally interrogating that defendant. 

The Court of Appeals said, no, so long as the defendant 
had in fact signed the waiver voluntarily and understood 
what he was doing that there was no onus on the presiding 
judge to go any further without any showing of irregu¬ 
larity. So in this case we come to the point after the 
case has gone on showing that the prosecuting attorney 
wants to show that these defendants waived their right 
to a fair and impartial jury or whether they waived their 
right to a jury trial, but I don’t see how that can possibly 
be done by the attorney for the defendant. 

Your Honor has before him evidence that the defendants 
themselves brought this matter to the attention of the at¬ 
torney and for the information of the record at this time. 
Your Honor, at this point, I believe that the defendants’ 
attorney in his argument will make a statement to the 
effect that he did not understand this conversation brought 
to his attention to be anything at all more than “Good 
morning” or a passing “Hello”. He said that he did 
not know that it was of the extended and befriending na¬ 
ture that the conversation has been proved by the evidence 
here, since I don’t know whether that wouldz be sufficient 
for an appellate tribunal or whether that should be under 
oatL If Your Honor feels that it should be under 

615 oath, I would like at this time to put the attorney 
back on tho witness stand to protect the record. 

The Court: I will let you do whatever you feel is neces¬ 
sary. 

Mr. Chessin: I think the record will show that is prac¬ 
tically all my testimony is on that subject, and that I 
thought it was a momentary passing remark and I paid 
no more attention to it. 
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Mr. Owen: I think that is snflBcient, Your Honor, I 
don’t think it necessary to go any further. I mean meirely 
to bring it to Your Honor’s attention in this fashion suf¬ 
ficient for review. 

Now the cases which were cited turn—even taking tliem 
most favorable to the prosecution—^has turned on the sin¬ 
gle point, turn on the contact with a juror. In this case in 
deciding whether to grant a new trial or not, I feel that 
Your Honor must take into consideration all the points in 
conjunction with whether to take into consideration the 
conversations on which we have had explicit testimony or 
take into consideration the various conversations alluded 
to by the juror during the recess and rest period or tlake 
into consideration the various conversations alluded to by 
the juror during the recess and rest period or take into 
consideration the District Attorney’s action in relation to 
the juror having contacted him concerning the question 
propounded by defense counsel, and in the light of all this 
counsel sincerely feels that a new trial should be 
awarded. 

616 Your Honor very appropriately remarked ^he 
other day, although later it was adopted as argument 
for the Government, that our situation here is a bad c^ne, 
and I believe Your Honor had the situation in mind. ItVe 
are badly overcrowded. 

Now the fact that the situation is a bad one here physi¬ 
cally, that the attorneys are, to use the expression, thrown 
into the lap or on to the shoulders of the jurors is all the 
more reason why we should be extremely cautious, jbhe 
more reason why a rigid rule should be laid down. 

I hardly think that that supports an argument which 
would lay down the lack of a juror to satisfy himself by 
saying “Well, it is practically inevitable”. Therefore, i;he 
fact that we are in close relationship in this courtroom with 
the others in this courtroom and the jurors is all the more 
reason why every effort should be made to prevent im¬ 
proper contact and, can I say to Your Honor that tiis 
motion reminds me of one that is now being considered by 
our Court of Appeals in a statement by one of the judges 
of our Court of Appeals—I believe it was by Judge Norris 
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although counsel is not certain, but last week in hearing 
oral argument in the case of United States v. Lewis, et al, 
there was considered the point that Judge Miller in effect 
states or the effect of the defendant’s right to a fair and 
impartial jury trial because of this type of question—I 
cannot just repeat his exact words but it was some- 

617 thing to the effect. “This is the type of question 
that must be decided basically one way or the 

other.” 

Your Honor is of the opinion that this incident will 
undoubtedly have a far reaching effect and as counsel 
stated on Friday, it will certainly have an effect on your 
present and future action in dealing with juries in criminal 
cases n Your Honor’s and other courts in this jurisdiction, 
and I feel that matter being one of importance as it is to 
our community, that in the event of an adverse ruling 
counsel simply makes the request that Your Honor pre¬ 
pare a written memorandum of opinion. 

The Court: Do you wish to be heard on your motion? 

Mr. Chessin: I should like to. 

The Court: Very well. 

Mr. Chessin: I walked out. Your Honor, during the 
course of Government’s argument to check the dictionary 
for the use of a word that has been specifically used, pur¬ 
posely, if Your Honor please. 

At that time I was dealing with the voir dire, I was 
speaking, not to you or the learned justice or the District 
attorney in his trial office, but to a jury, twelve persons, 
laymen, and I spoke to them in the vernacular that they 
knew. “Robbed”. Curiously enough, if Your Honor 
please, the word “robbed” is exactly as they understood 
it on Thursday. It defines it in that light. They 

618 were not familiar with the law, I repeat, if Your 
Honor please, of larceny or larceny of property from 

the person or the immediate presence of another’s pos¬ 
session, and I went down to the library, if Your Honor 
please, and I find that on that point, dealing with depriva¬ 
tion, spoilation, pillage and larceny, and I find it means 
the taking of that which belongs to another without right 
or permission and that, if Your Honor please, is what I 
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wanted the jury to answer me and why, because Mr. I’er- 
per the juror later said after I asked a number of ques¬ 
tions, Mr. Perper raised his hand and said that he had 
been a resident in the household of a member of the police 
force for about three years. 

Now, I had concluded and I had asked my questions on 
robbery or being robbed a long while ago and then w^n 
I came back, if Your Honor please, the Court asked ‘‘|Do 
you wish to inquire further’’ and I said, “Yes, Your 
Honor, I am just considering the comment of Mr. Perper. 
He answered that he could render a fair and imparl ial 
verdice, did you have in mind that you were a resident 
in the household of this policeman? 

In other words, if Your Honor please, I probed. 

Let us take the converse of Mr. Clayton, when you had 
this mirror stolen from your automobile would the fict 
that you had it taken from your automobile or person, wliat 
ever it might be, would that have influenced you then 
619 Your Honor. I believe, I submit to you most re- 
^spectfully, that I would have waived any rig] its 
had I kept him on the jury, but I now come back and I 
find myself in a rather peculiar situation, I now come 
back and Mrs. Heatwohl, the juror upon whom I agre^jd, 
you recall in my testimony, if Your Honor please, as I dis¬ 
cussed with my clients that we wanted that woman on the 
jury, that we wanted that because she had made the state¬ 
ment that she had—that she was an honest person and my 
habit would have been to bend backwards and I mi§:ht 
have done other things, if Your Honor please, to mcjet 
some fault on her part. That was done after due delibei'a- 
tion, but can this Court said that I would have done the 
same thing if a juror had failed to make a disclosure and 
waive anything that he might have said. 

If Your Honor please, I did something that I have neater 
done in the practice of law when I left here Friday a|nd 
this morning I have been in constant reference to t^e 
books over the week-end and that which I found confirm|ed 
in my mind that which I knew before I left this courtroom 
that this Court in assuming, in circumstances like this tl^at 
certainly are so—if Your Honor please, nebulous and so 
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negative an approach to the prediem, that I hope this 
Court will once and for all establish standards and that is 
what I refer to, Your Honor, that out of the mass of cases, 
both federal and state, I find nothing to sustain the 

620 theory that there is lodged in the discretion of the 
Court that the fact of the case be such that guilt 

was well established no court will force the courts to exer¬ 
cise their right, and in many instances, the Court of Ap¬ 
peals would not disturb Judge Pine’s ruling because 
Judge Pine sat in this case from the beginning on it. 

^The Court: Do you mean Judge Pinet 

Mr. Chessin: If Your Honor please, I am making this 
remark almost personally, yes, because I know you are of 
a very judicious temperament and that you seek fairness 
and I want to make a correction and cite this case and to 
state in the vernacular what I consider it to be, reading 
from the syllabu«, 137 Pacific, 488 where the Deputy At¬ 
torney General gave the jurors those instructions on the 
doctrine of reasonable doubt in the absence of the accused. 
Counsel’s remarks were prejudicial to the accused and 
warranted a new trial. 

Now if I argue to Your Honor that when my opponent 
undertook to tell the jury or the juror, rather, that a par¬ 
ticular frame of mind or information or whatever it 
might have been, is not important and was not prejudicial 
to the rights of myself or Mr. Duncan or Mr. Ryan. 

I find, if Your Honor please, in the federal cases and in 
the state cases there is a lot of law on the subject. State 
V. Caringello, 268 Northwest 80: 

“The test in determining whether alleged mis- 

621 conduct of a county attorney entitles defendant 
to a new trial is whether the alleged misconduct 

is so improper so as to prejudice the jury against the 
defendant and deprive him of a fair trial, and in rul¬ 
ing upon such matters the proper judicial discretion 
is vested in the trial judge.” 

What do we have here, if Your Honor please? A woman 
the testimony discloses made an identification of a third 
person and that person was later released and the com- 
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plainant himself gave a description of certain persons 
totally different than in this case, a woman unablle to 
present a proper identification and I submit, if Yonr 
Honor please, that we have them in this case identifying 
in person, Duncan, a man in a white shirt one-half second 
or less running up an alley, if Your Honor please, prob¬ 
ably before the jury we did not present it as strongly] but 
running up an alley at least fully 200 feet long, at least 
by the lips of the complainant himself, 250 feet this |way 
and then 75 feet into the alley of the Sixteenth Streelj en¬ 
trance, all within the space of approximately half a i|nin- 
ute, because Mr. Donnelly said that he entered the alley jand 
saw the three in his headlights. Do you recall, if ^our 
Honor please, the board showed how far into the allley 
they were. Finally I elicited from him 75 feet when 
Duncan jumped in his automobile, if Your Honor please, 
over 500 or more feet- 

622 The Court: That argument might be directed to 
. the jury but I hardly see where it has a plac^ in 
a motion for a new trial. | 

Mr. Chessin: No, if Your Honor please, on the poini; of 
the evidence being so conclusive as to guilt, I am attenjpt- 
ing to show that the evidence is such that it does not pcjint 
strongly to guilt and, if Your Honor please, I feel thaj; if 
you were sitting without a jury, I am frank to say, I jam 
positive that this Court sitting without a jury would h^ve 
taken the case and thrown it out on the evidence presenjted 
by the Government because the identification was not 
sufficient. j 

The Court: The jury was sufficiently convinced of that 
to find them guilty and now we have a motion for a new 
trial. I 

Mr. Chessin: That was something I never thought j>f. 

That was something never discussed with the client, apd 
I say that under the law, under the rule I feel almcjst 
positive that that would have been your ruling. i 

However, I am attempting to differentiate, if Your 
Honor please, the nebulous and negligent feeling of preju¬ 
dice. Had I known that the discussions with the jurors 
were occurring that day—I was in the corridor and don’t 
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you know, if Your Honor please, that I would at least 
have approached the bench and expressed myself had I 
known that the jurors had spoken with reference to the 
disclosure of the mirror, and I would have approached 
the bench and then could I have waived any- 

623 thing. I didn’t know through inquiry? Fortu¬ 
nately it came to light during the hearing on the 

motion, unlike the Higgins case and Mr. Buckley filed 
his motion untimely, and then even in that instance the 
Court of Appeals undertook a hearing. 

This Court under our rules can hear almost anything 
where the interest of the defendant is such that he should 
be entitled to a fair and impartial trial and I submit to 
Your Honor in breaking down the Higgins case, when all 
is said and done, Mr. Owen failed to mention what the 
District Attorney failed to mention, the principal fact, so 
Your Honor may take fully into consideration, so far as the 
hearing here is concerned, after all was said and done, the 
District Attorney grabbed ahold of that woman and said, 
‘‘You cannot do this in front of the jury.” He didn’t 
speak to the juror, he spoke to the defendant and what 
did the Court do, and I think it was you- 

The Court: It was. 

Mr. Chessin: Was it you? 

The Court: Yes. 

Mr. Chessin: You sentenced the woman to jail. 

The Court: I did. 

Mr. Chessin: Now, if Your Honor please, the District 
Attorney in this case is speaking now—I am in the peculiar 
position, I took the stand and testified, I testified 

624 that what he did in my judgment was not such 
that would ordinarily prejudice one, as I thought 

at that time as I was not aware of the disclosure of the 
numerous instances of the conversations and I am about 
to do what Mr. Owen could not do, that I have included 
in my paragraph 6 on a motion for a new trial “and for 
such other and further reasons as will be relied upon at 
the hearing of this motion.” 

The first one is that the verdict is contrary to the evi¬ 
dence and I say to you that the evidence is such that the 
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Government did not make out a prima facie case of gpilt 
as it boils down. The Court allowed the jury to tpe 
into the juryroom several types of identification and tpat 
they have to speculate as to who was who because, be¬ 
lieving one woman they had to believe in believing pa 
District Attorney witnesses they had to disbelieve pa 
police, or if they believed the police they had to disbelieve 
not my people, their own witnesses, because their witness* 
testimony, if Your Honor please, contradicted the viry 
evidence that the Government attempted to bring in, pat 
is the description and so I have, under my right as attorney 
for the defendant to argue now under number 6 all of ihe 
things that came forth from the witness stand- 

The Court: How much more time do you need? 

Mr. Chessin: Just about another moment. 

The Court: You have a rather formidable docu- 
625 ment in your hand and I thought maybe there were 
notes in it. 

Mr. Chessin: No, just a few subjects of interest as I 
stated in the beginning, if Your Honor please. 

The Court: It is a pad of many pages but as it turns 
out they are blank pages. 

Mr. Chessin: In People v. Bennett, 87 Pac. (2) 1014 tlie 
Court went very deeply into the alleged misconduct of tne 
District Attorney in thanking the jury for bringing in 
just the right verdict after the verdict of guilt had been 
returned and before the trial on the issue of insanity had 
been held, was a proper matter to be presented on a mo¬ 
tion for a new trial. 

It was submitted, if Your Honor please, that if anj^- 
one of those matters had been isolated, if Mr. Bacon ha'd 
• had one isolated sort of conversation the Court could havle 
very well sat back and said, “Well, where one subconscious¬ 
ly might be prejudiced,** I say to Your Honor with all du'o 
respect, upon further consideration that the law of thje 
land is such that it is better that 99 men go free who mighjt 
be guilty instead of convicting one innocent man. I sa;^ 
very respectfully that is a combination of many factor^, 
including these, if Your Honor please. 
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But now Mr. Heatwahl, the juror who we allowed to re¬ 
main, taking that factor into consideration, now with all 
of the rest I respectfully submit that these people 

626 should be entitled to a new trial. 

The Court: The defendant Ryan has not moved 
for a new trial so it is unnecessary for me to hear Mr. 
Horowitz unless you wish to make some statement. 

Mr. Horowitz: If Your Honor please, in the face of 
the new disclosure I believe I will make a motion for a new 
trial, if Your Honor wants to hear from me now. 

The Court: I will hear you. 

Mr. Horowitz: Will you entertain this as an oral motion 
for a new trial? 

The Court: I will entertain it as a motion for a new 
trial if it is possible under the rules. I will hear what 
you have to say. 

Mr. Horowitz: Thank you. 

If Your Honor please, at the time that the motion for a 
new trial was made on behalf of Duncan or shortly there¬ 
after I had no knowledge of what I feel is most important 
in my mind, that is that one of the jurors when asked a 
question on the voir dire as to whether or not he had been 
robbed answered no. Mr. Chessin brought that examina¬ 
tion out on his voir dire examination, as he preceded me. 

When I went to have my turn I just said that my ques¬ 
tions, if I may read, I think my exact words, if Your 
Honor please, my questions would be along the same line 
as Mr. Chessin and therefore I did not think it would be 
necessary. 

627 Now, the reason I believed it was unnecessary 
was in view of the fact that I had no knowledge 

whatsoever that this one juror had said something to the^ 
effect that he had been robbed or had lost anything. In any 
event if he had said anything about that, I am certain I 
would have challenged as the record shows that I did chal¬ 
lenge some jurors, of record, and also shows that Mr. 
Chessin challenged some jurors. 

Further, I would like to bring out that this was a very 
close trial—I think it lasted just about three days. There 
was evidence on both sides for the defendants. The Gov- 
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eminent cited nothing against the defendants, there waS| no 
conclusive evidence that the defendants were guilty, al¬ 
though the jury found them so and it is my view that Ithe 
evidence was most conclusive that the defendant, speamg 
of the defendant Ryan, whether the defendant Ryan could 
have been anjrwhere near the scene of the crime, thatl is, 
that the jury should have never have been permitted! to 
entertain any doubt as to whether he was there or not, ind 
I further stated when the jury went into their room tor 
deliberation they could not have based their verdict upon 
the facts that we have heard, because in doing so, they 
would have to disregard some five or six witnesses and I 
believe the jury based its verdict upon speculation rather 
than upon fact, coupled with this information that [we 
received about the District Attorney talking to. some ju)ry- 
men, I said I had no knowledge. I do believe t^iat 
628 defendant Ryan may have told me something wi|ile 
I was in here looking over some papers. He staged 
that—I don’t remember, I might have been so invol\[ed 
that I missed hearing what he said, if I did hear it, I ^ 
certain I would have gone out and looked, of that muclji I 
am sure, in view of the fact that I had no knowledge of it 
at the time of the trial. 


The Court: Didn’t Ryan testify that he mentioned it|to 

you? I 

Mr. Horowitz: Your Honor, he said— 

The Court: I mean, didn’t he so testify? 

Mr. Horowitz: Yes, Your Honor, I say he may have 
told it to me, but I don’t recall it. It is entirely possible 
that I didn’t hear it. 

The Court: But it is undisputed that he told you. 

Mr. Horowitz: I agree with Your Honor. I will s^y 
yes, I probably did hear it, but at least, I don’t remember 
it. He testified that I was sitting in here and he saw jit 
outside and he came up and told me. I don’t know what 

TT X___-.1.1___ ^ J* _ _ • 1 


whether it was true or not. In view of that fact. Your 
Honor, and for this reason, the two reasons, that one jurjr 
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did not speak np and I think he has a duty to speak up and 
the second is that the District Attorney having conversed 
with the jurymen about matters which were much 

629 more than a “Hello” and “Good bye.” 

I believe that on behalf of the defendant Ryan, 
Your Honor should grant a new trial. 

The Court: In this case, the complaining witness, Mr. 
Donnelly, was the victim of a vicious and brutal assault 
and robbery. In addition to losing his wallet containing 
$60, he required hospitalization. These defendants have 
been tried twice. Both juries have found them guilty. They 
were found guilty in the first trial before another judge, 
who set the verdict aside and granted a new trial on the 
ground, as I am informed by counsel, that after the case 
had been submitted to the jury, they were permitted to view 
the scene of the crime in the daytime, whereas the crime 
was committed at night. 

The defendants were then brought to trial before me. 
After having been found guilty, one of them again made a 
written motion for a new trial, this time on the principal 
ground that the District Attorney was guilty of misconduct 
in talking to certain members of the jury during the trial. 

I have taken evidence on this point and find that during 
the trial the District Attorney did talk briefly with certain 
jurors about a case he was assigned to argue in the Court 
of Appeals, but not about the case on trial. 

Although this was not correct conduct and I do not 
condone it and it should not be repeated, the sole 

630 question before me is whether it warrants a new 
trial with the attendant costs, inconvenience to wit¬ 
nesses and possible prejudice to the rights of the Govern¬ 
ment. 

In this connection it should be noted that the complain¬ 
ing witness, in addition to being the victim of a robbery 
and assault, has been required to come to this court a large 
number of occasions prior to the trial, awaiting trial and 
during the two trials. 

The other prosecution witnesses have had the same ex¬ 
perience as to attendance in court and the same incon¬ 
venience. 
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Of course, the rights of the defendants must be sc^rup- 
ulously safeguarded, notwithstanding the cost or iijcon- 
venience to witnesses and the possible prejudice to| the 
Government, but before a new trial is warranted I ijnust 
find that the defendants were prejudiced by the conduc^t of 
the District Attorney. 

The Federal Rules of Criminal Procedure provid^, in 
Rule 52, “Any error, defect, irregularity or variance wlhich 
does not affect substantial rights will be disregarded.” 

This is a paraphrase of a statute which was in existimce 
for many years. 

The Court of Appeals in this jurisdiction, in the case of 
the United States v. Higgins, 81 Appeals (D.C.) at page 
372 has stated the law in a case somewhat analogous to 
this to be as follows: 

“The juror concerned testified that she was 
631 in no way influenced in the discharge of her duty 

as a juror by the statement allegedly mad(i to 
her by the appellant’s mother or by the disclosur(j of 
the fact that she had been seen in conversation ■vdth 
the latter. Nothing is shown to the contrary. We are 
therefore of the opinion that the Court correctly re¬ 
fused to award a new trial on this ground.” | 

Here the jurors involved testified, with the right of 
cross-examination accorded to the defendant which was 
zealously exercised, that they were not prejudiced by what 
the District Attorney did, and on the record, I find no basis, 
tangible or intangible, that they were prejudiced in the 
slightest degree by his conduct. 

I also find no wrongful intention on his part. 

Furthermore, it should be pointed out that the attorney 
for the defendant, now moving for a new trial on this 
ground by a new defense attorney, saw the conduct of the 
District Attorney referred to, and did not consider it of 
sufficient importance to take any action at the time or 
since. 

The other defendant did not ask for a new trial, but lias 
stated that he would like me to entertain an oral motion :’or 


a new trial, and I have heard it. 
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It appears, in connection with the attorney for the other 
defendant, that the defendant notified the attorney for 
the other defendant of these circumstances, but he, 

632 like the attorney for the defendant making the 
written motion, did not consider it of such sufficient 

importance to take any action, or did not consider it at'Sfll. 

To grant a new trial under such circumstances would 
permit the defendants to gamble on the outcome, which is 
not permitted under the law. 

One remaining point is to be considered. It appears 
that one of the jurors reported to the District Attorney 
after the trial had started that he had overlooked stating 
in answer to a question on the voir dire examination that 
on some prior occasion he had a mirror stolen from his 
automobile. This came after another juror had reported 
to the Marshal who reported to the Court, that a relative 
had been the victim of a robbery on some prior occasion 
and that she had overlooked it or had not thought of it on 
the voir dire examination. 

This was reported by the Court to counsel, and they said 
to the Court after talking with their client, that they did 
not wish to make any motion or take any steps in connec¬ 
tion with that matter. 

Here, again, it would have been proper deportment for 
the District Attorney to have reported this second instance 
immediately to the Court, but it is a matter of such slight 
significance, especially in the light of the attitude of the 
defendants concerning the previous episode, and in 

633 the light of the fact that no specific question was 
asked on the voir dire examination to bring to 

light matters of this kind, and there being no showing of 
prejudice, it would be a traversty to grant a new trial on 
that ground. 

I have considered the other grounds alleged for a new 
trial and find them without merit. 

The motions for a new trial will be denied. 

Mr. Owen: Your Honor at this time I would move the 
Court to amend in two respects its decision and opinion as 
has been just presented, one being that he clarify that 
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counsel presently addressing the Court was not counsel 
for either defendant at the trial. 

The Court: Isn’t that clear on the record; there is no 
dispute about that. 

Mr. Owen: He only came into the case to file the motion 
for a new trial. 

The Court: That is correct. 

Mrs. Owen: Also I believe that Your Honor stated that 
the jurors concerned with the various contacts and con¬ 
versations have stated that they were not prejudiced, that 
is not my understanding. I think that three of them, land 
the others we have not heard from, who were alleged to 
have conferred or conversed with the District Attorney, 
and I would like to ask Your Honor’s statement of fact to 
them seeming to be unaifected be amended to suchl an 
extent. I 

634 The Court: Your request is denied, the rec|ord 
will speak for itself. | 

Mr. Owen: Now, lastly, I would like to ask that Y|>ur 
Honor at this time clarify the record and permit the motion 
filed by the present advocate to be amended in suclt a 
fashion as to conform with the evidence which have been 
presented at this hearing. 

The Court: Don’t you think it is broad enough to coyer 
that? I 

Mr. Owen: No, sir, it may not be, I mean, for instarjce, 
on the point where the juror told the prosecuting atton^ey 
about this mirror which had been stolen, and I am ijiot 
sure that the Court of Appeals would take cognizance | of 
that under my present motion. | 

The Court: Well, if you wish to submit a motion Ito 
amend, I will hear that and Mr. Roberts can take sT]|ch 
position as he cares to about it, but I think it should be|in 
writing so that there won’t be any doubt about it. I l|)e- 
lieve that will be the better course for all concerned. 

Mr. Owen: Yes. 

Mr. Chessin: For the purpose of the record my moti(m 
in the case now seeks this, I think it is large enough, in¬ 
clusive enough, to bring in all the evidence that was brought 
out on the hearing, and for the record, if Your Honpr 
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please, I move that the evidence as to the juror and 
635 the mirror and the various conversations all be 
made a part of Number 6. 

The Court: If you wish to amend your motion for a new 
trial that can be done in writing, if that is what you have in 
mind, and the District Attorney can have an opportunity, 
if he cares to, to specify facts in writing, that is the better 
way. I will hear anything that counsel for the defendants 
have to say. 

If that will take very long we will take a recess. 

Mr. Chessin: That should not take more than two min¬ 
utes. 

The Court: How about you? 

Mr. Horowitz: If Your Honor please, if you will take a 
recess, I would appreciate it. I would like to confer with 
the defendants for a moment. 

The Court: We will take a five-minute recess. 

(Thereupon a short recess was taken.) 

Mr. Chessin: If Your Honor please, I wish to make a 
few remarks on behalf of Duncan and my associate in the 
case and Mr. Owen will address you afterwards. 

The Court: I think one counsel on this, at this stage of 
the proceedings, is adequate, Mr. Chessin. I don’t see why 
two counsel are needed on this point. If you feel there is 
some special reason, why, I will consider it. 

Mr. Chessin: I was just going to give you my opinion 
personally. 

The Court: If you think it will be helpful to the 
637 Court I will permit it. 

Mr. Chessin: That is all. 

Mr. Owen: I didn’t know Mr. Duncan prior to the case 
coming to my oflSce. However, I find that he comes from 
a very, very harsh background, that his parents were those 
persons w-hom we have in the community throughout the 
United States and that early in life he had to go out and 
make a living for himself. There are times, perhaps, 
when I and the rest of us and some others I know so very 
well were in school learning. It may have been that during 
that period of time he may have rubbed shoulders with 
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persons he would not ordinarily associate with. 1 

JSowever, in talking with his landlord, I find that 1 he 
and his wife were living there. He is married, he hat a 
business of his own on Fifteenth Street entered into, ii is 
true, since the incident of June, but he would be persenitly 
looking for a job but unfortunately because of being here. 
I think that this is a street construction job. The boy is 


young, he can go far along the road of rehabilitation. 1 
I feel that perhaps in the Army or Navy. The fact tljiat 
his clergyman was willing to come down and make a state¬ 
ment, several people he knew well in the neighborhood v|ol- 
unteered, I thought it would be sufficient if I presented | to 
you something from counsel, and suggesting, if Yo|ur 

637 Honor please, I feel that if an opportunity w^re 
afforded he could go out and show what he can 

In face of the two trials and in face of the difficulties befojre 
him, we might bring back into our fold a good citizjen 
because he is young enough to realize the seriousness of ^1 
of this and for that reason I suggest, if Your Honor please, 
on the face of the record, that he be given an opportuni^ 
to go out and stick his nose to the grindstone. 1 

Well, of course, I feel that the time for argument hp 
to come to an end and probably now is the more appropifi- 
ate time but I do feel that I should say I was impressed-|— 
I could not help thinking, too, that Your Honor was iija- 
pressed with one or two aspects of the boy’s character 
and condition in life and family, so to speak, he has |a 
lovely wife and a beautiful mother. Certainly that mu^t 
have made some impression on Your Honor as to the tyj^ 
of stuff this boy is made of. | 

Now, he has denied again and again that he was tlje 
boy involved in this matter. Nevertheless, the jury f<|r 
reasons of which Your Honor is aware of, I feel, convictejd 
this boy simply because they did not want to disbelieve 
the prosecuting attorney. I will always believe that. 

Now, so far as the boy’s background is concerned, I 
think that it is a pity that there was a criminal conviction. 
The boy is young, the boy has not had the benefit of 

638 a formal education which Your Honor and I may 
have had, nevertheless I think there is a very good 
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please, I move that the evidence as to the jnror and 
635 the mirror and the various conversations all be 
made a part of Number 6. 

The Court: If you wish to amend your motion for a new 
trial that can be done in writing, if that is what you have in 
mind, and the District Attorney can have an opportunity, 
if he cares to, to specify facts in writing, that is the better 
way. I will hear anything that counsel for the defendants 
have to say. 

If that will take very long we will take a recess. 

Mr. Chessin: That should not take more than two min¬ 
utes. 

The Court: How about you? 

Mr. Horowitz: If Your Honor please, if you will take a 
recess, I would appreciate it. I would like to confer with 
the defendants for a moment. 

The Court: We will take a five-minute recess. 

(Thereupon a short recess was taken.) 

Mr. Chessin: If Your Honor please, I wish to make a 
few remarks on behalf of Duncan and my associate in the 
case and Mr. Owen will address you afterwards. 

The Court: I think one counsel on this, at this stage of 
the proceedings, is adequate, Mr. Chessin. I don’t see why 
two counsel are needed on this point. If you feel there is 
some special reason, why, I will consider it. 

Mr. Chessin: I was just going to give you my opinion 
personally. 

The Court: If you think it will be helpful to the 
637 Court I will permit it. 

Mr. Chessin: That is all. 

Mr. Owen: I didn’t know Mr. Duncan prior to the case 
coming to my office. However, I find that he comes from 
a very, very harsh background, that his parents were those 
persons whom we have in the community throughout the 
United States and that early in life he had to go out and 
make a living for himself. There are times, perhaps, 
when I and the rest of us and some others I know so very 
well were in school learning. It may have been that during 
that period of time he may have rubbed shoulders with 
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persons he would not ordinarily associate with. | 

vHowever, in talking with his landlord, I find that he 
and his wife were living there. He is married, he has a 
business of his own on Fifteenth Street entered into, ii: is 
true, since the incident of June, but he would be perser tly 
looking for a job but unfortunately because of being here. 
I think that this is a street construction job. The boy is 
young, he can go far along the road of rehabilitation. 

I feel that perhaps in the Army or Navy. The fact tliat 
his clergyman was willing to come down and make a state¬ 
ment, several people he knew well in the neighborhood vol¬ 
unteered, I thought it would be sufficient if I presented to 
you something from counsel, and suggesting, if Ycnr 

637 Honor please, I feel that if an opportunity were 
afforded he could go out and show what he can do. 

In face of the two trials and in face of the difficulties befcTe 
him, we might bring back into our fold a good citizen 
because he is young enough to realize the seriousness of all 
of this and for that reason I suggest, if Your Honor plea^, 
on the face of the record, that he be given an opportunity 
to go out and stick his nose to the grindstone. I 

Well, of course, I feel that the time for argument hks 
to come to an end and probably now is the more appropti- 
ate time but I do feel that I should say I was impressed-!— 
I could not help thinking, too, that Your Honor was iiln- 
pressed with one or two aspects of the boy^s charactler 
and condition in life and family, so to speak, he has I a 
lovely wife and a beautiful mother. Certainly that must 
have made some impression on Your Honor as to the ty])e 
of stuff this boy is made of. 

Now, he has denied again and again that he was tlie 
boy involved in this matter. Nevertheless, the jury for 
reasons of which Your Honor is aware of, I feel, convicted 
this boy simply because they did not want to disbeliev e 
the prosecuting attorney. I will always believe that. 

Now, so far as the boy’s background is concerned, jl 
fbiTik that it is a pity that there was a criminal convictioiji. 
The boy is young, the boy has not had the benefit cjf 

638 a formal education which Your Honor and I ma^ 
have had, nevertheless I think there is a very gooji 


134 


chance that George Dnncan under proper surveilance of 
onr very eflScient probation officer will rehabilitate himself 
and will do better and will eventually be able to stand on 
his own feet, that is if we were to spend the time and 
money, as Your Honor took into consideration in deciding 
whether to grant a new trial, than keep this boy locked up. 

Your Honor also, I would say, might decide whether he 
is a fit subject for probation. In a subconscious fashion, 
based on the record, will take into consideration again Your 
Honor’s long statement from the bench on Friday that 
this was even in law a very close case. 

Mr. Horowitz: May it please the Court, on behalf of 
the defendant Byan, it is my understanding that he has 
absolutely no prior criminal record. I believe, the proba¬ 
tion report before you will probably show that he was in 
the service, he was in the Navy and was discharged with 
an honorable discharge for some medical reason. I believe 
he had spinal trouble and it was an honorable discharge. 
Your Honor. 

Further, I have spoken to him close to a year and I 
know since July, when he was arrested, from that time 
until just five minutes ago during recess the defendant 
Byan has steadfastly maintained his innocence and 
639 stated he was not there. Your Honor heard this 
case and you realize that it was a close case and 
that the jury found him guilty and naturally sentence will 
be imposed. 

Defendant Byan’s mothers is here in court. She has 
been here many times, she is sick. She comes down to see 
him, so does his girl friend and he tells me he wants to 
marry this girl and wants to live a happy family life. 

The Court: There is no reason, Mr. Horowitz, to make 
that kind of an argument. He is already married to some¬ 
body and cannot marry this girl at this time. 

Mr. Horowitz: Not right now. Your Honor. 

The Court: Of course he cannot—mean I cannot quite 
see the argument that he wants to marry the girl when he 
is married to somebody else, I don’t quite follow you on 
that. 
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Mr. Horowitz: Your Honor, I have spoken to him ^nce 
in chambers. I don’t know whether it is about this s^e 
point. I have spoken to the defendant about that, that he 
was already married to somebody else and he said he !iad 
not seen this woman or lived with her in a long time. |He 
says he has received information, that has not been veri¬ 
fied, that this woman has secured a divorce, I think it 
in Kentucky. | 

The Court: If that be true, why hasn’t he married t|his 
girl who has already borne him a child and why hasn’tj he 
verified this and then married her. There is soijne- 

640 thing missing in your argument, Mr. Horowitz. Mjay- 
be I don’t follow you. It seems to me there is sorjae- 

thing wrong. | 

Mr. Horowitz: I am only giving you the information as 
I have it. Your Honor. 

I say, further. Your Honor, as I have already said, I 
believe his background does not show a criminal record, I 
believe that if he is put under some guiding hand, he is 
only 26, that is through the Probation Office, he may con¬ 
vert himself—I am certain he will convert himself intoj a 
useful citizen w'hom this Court and the rest of the citizens 
and the whole city can be proud of. i 

The Court: Is that all, Mr. Horowitz? i 

Mr. Horowitz: He does not want to go to Lorton because 
he says someone knows him there— i 

The Court: Is that right? i 

Mr. Ryan: I was shot at by a fellow in Lorton. 

The Court: You are afraid someone will do you some 
injury in Lorton? 

Mr. Owen: Your Honor, Mr. Duncan tells me he would 
like to make a statement to Your Honor. 

The Court: Very well. 

Mr. Duncan: Your Honor, I didn’t rob that man. That 
is all I wanted an opportunity to say. 

Mr. Horowitz: If Your Honor please, will you give the 
defendant Ryan an opportunity to make a statement? 

641 The Court: Certainly. They have already stated 

it on the witness stand under oath. 1 
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My Eyan: Your Honor, as to the fact that my marriage, 
the only statement that I would like to make to the Court, 
to the best of my knowledge I am not married. 

The reason for not getting married, I have been trying to 
find out if I was married and have not been able to obtain 
that information. 

The Court: Well, gentlemen, this is a case where the 
defendants are young, and except for their youth I would 
give them a much longer sentence than I will possibly im¬ 
pose. I am hopeful after they have served the minimum 
sentence which I shall give them that they will be able to 
convince the Parole Board that they are safe risks for 
parole, but the Parole Board will have an opportunity 
to have a full report on what they do during the period of 
their minimum sentence. 

Edward E. Ryan, it is the judgment of the Court that 
you be imprisoned for a period of eight months to four 
years. 

George A. Duncan, it is the judgment of the Court that 
you be imprisoned for a period of eight months to four 
years. 

Mr. Owen: Your Honor, it seems that we have lost all 
down the line. I see no reason why I should not make one 
last motion at this time for setting bond on appeal on 
behalf of George Duncan. 

I would like to cite to Your Honor the recent case of the 
United States v. recently written 

642 by Associate Justice Douglas on a request for bond 
pending appeal which had been denied by the trial 
court. I think I have that written opinion if Your Honor 
wants to review it. I think that states that where there is 
no feeling that the appeal is a frivolity that there should 
be hesitancy on the part of the trial court in not setting an 
order that an appeal bond is an integral part of our judicial 
system and that until the final mandate is handed down we 
do not foreclose a citizen’s rights and I think that, of course, 
as the initial order of the trial court is in—^Your Honor 
will know the difficulty counsel has in obtaining the setting 
of bail by the appellate court itself and that is why the 
appellate court itself and that is why I strongly urge at 
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this time that Your Honor set bond. I don’t think it would 
be dangerous to the community, I don’t think Your Honor 
feels it would, for George Duncan— 

The Court: There are certain doubts about that, I am 
informed the complaining witness is fearful. 

Mr. Owen: Well, if Your Honor please, if Your Honor 
feels that defendant Duncan would do injury to him nat¬ 
urally then I would recommend that bond be denied, that 
is a matter which is within the mind of this trial juage. 
If he thinks so, then it is his duty to deny bail bond. CoW- 
sel does not feel there is from his conversation with the 
defendant, that there is any feeling of actual animos- 
643 ity and counsel does not feel that the complaining 
witness or any member of the community would be 
injured or prejudiced by the release of George A. Duncan 
pending appeal on what I consider a very serious question, 
in the custody of a very fine family and a very deserving 
wife. 

Mr. Chessin: I have never heard, if Your Honor please, 
and I would like to state this for the record, any expression 
by George Duncan or Mr. Ryan of ill will or animosiity 
toward Mr. Donnelly. Rather, I might say that they have 
remarked as to his coming down here after so many con¬ 
tinuances and I have never heard any word against him, 
and I, for one, am very much surprised, if Your Honor 
please, if that information might have been imparted to 
the Court, it is contrary to what I honestly do think as kn 
officer of the Court. 1 

Mr. Horowitz: Along the same line, I am also going Ito 
make the request that the defendant Ryan be released kn 
bail pending appeal for the record I believe since the 26|th 
of June the defendants, speaking both for the defendant 
Duncan and the defendant Ryan, have seen the complain¬ 
ing witness, Mr. Donnelly, I think some 20 or 25 times a4d 
they were not in custody and they have been in custo4y 
up until about two weeks ago. If they had any mind jo 
show him any personal retaliation in any way, I am suje 
there would have been ample times for them to have doije 
so. I don’t know where Your Honor received that in¬ 
formation, but so far as the defendant Ryan is coiji- 
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644 cerned, I am certain that somebody has given Yonr 
Honor some wrong information and, if Yonr Honor 

please, in view of the fact that if an appeal bond is grant¬ 
ed, and I will say this to Your Honor, I believe, and reas¬ 
onably believe that the defendant Eyan will stay as close 
to being an honest citizen as is humanly possible and I am 
certain that he will cause no ill will or ill feeling against 
anybody, whether it be the complaining witness or any 
other citizen. 

The Court: I will add to my judgment the recommenda¬ 
tion that they be imprisoned at Lewisburg which will re¬ 
lieve the defendant Ryan of the fear that he has of some 
difficulty at Lorton. 

Mr. District Attorney, what do you say about releasing 
them upon bail pending appeal? 

Mr. Roberts: If Your Honor please, I understand that 
in this jurisdiction bond should be set if there is a sub¬ 
stantial question of law involved. The only question I have 
to consider now, if it could be considered, it would be to 
go up with the denial of a motion for a new trial at which 
time they, would have to make a showing of abuse of dis¬ 
cretion by Your Honor. I don’t think there is any abuse 
of discretion in denying a motion for a new trial and I do 
not think there is any substantial question that I can see 
now being presented to the Court of Appeals that would 
cause the Court of Appeals to reverse. 

645 I should also point out it was my understanding, 
as you probably know from the probation report, 

that Duncan was arrested while he was on bond in the 
present case. The Government, therefore, feels that the 
application should be denied. 

The Court: The motion to enlarge the defendants on 
bond pending appeal is denied. 

Mr. Owen: Would you revise Your Honor’s recommen¬ 
dation as to the defendant going to Lewisburg? 

The Court: He prefers to go to Lorton? 

Mr. Owen: Yes, sir. 

The Court: Very well. The recommendation to Lewis¬ 
burg will only apply so far as the defendant Ryan is con¬ 
cerned. 
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Mr. Chessin: Thank you very much, Your Honor. 

Mr. Roberts: Thank you, Your Honor. 

Mr. Owen: Your patience certainly has been exemplary. 
Your Honor. 

The Court: I want to say, Mr. Owen, I think it is per¬ 
fectly proper for you to bring this matter to the Coup’s 
attention. 

Mr. Owen: I will add and I think, probably. Your Honor, 
I can establish, that I thought it was my duty. 

The Court: I agree with you. 

(Thereupon, at 12:00 noon, the above-entitled mat¬ 
ter was concluded.) 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellee, the two questions pre¬ 
sented for determination on this appeal are: 

1. Is the development of a new chemical process pro¬ 
ducing higher yields of a desired product with economy 
and safety within the expected skill of the art when 

(a) the basic reference does not include in the listed 
practical ingredients the ingredient by which the new 
process distinguishes from the old process therein 
disclosed, 

(b) the auxiliary references list that ingredient, but 
it is referred to in an article in the chemical literature 
as among the less satisfactory ingredients for produc¬ 
ing the desired product. 

2. Does the doctrine of Minnesota Mining and Manu¬ 
facturing Company v. Coe, 69 App. D. C. 256,100 F. 2d 
429, place a patent cited as a basic reference in the 
rejection of a patent application on a different footing 
than other reference patents when it is issued on an 
earlier filed but copending application? 
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The Sherwin-Williams Company and Grady [M. 
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V. j 

John A. Marzall, Commissioner of Patents, appellee 

appeal from the judgment of the united states 

DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR THE COMMISSIONER OF PATENTS 

INTRODUCTION 

I 

This is an appeal from the j\\Jgment (App. 49al) of 
the United States District Court for the District of 
Columbia dismissing the complaint (App. la) in an 
action under Section 4915 R. S. (35 U. S. C. 63), in 
which appellant. The Sherwin-Williams Companjl’, as 
assignee of the application for patent (Appellants’ 
Exhibit 1) entitled “Manufacture of Copper Phttalo- 


(1) 
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cyanine Colors/’ Serial No. 479,500, filed by appellant, 
Grady M. O’Neal, on March 17, 1943, sought to have 
that court authorize the issuance to it of a patent con¬ 
taining claims 1, 2, 5, 6, 9, 13, 14, 17, 20, 21 and 22 of 
said application. This application is a continuation-in- 
part of an application (Appellants’ Exhibit la). Serial 
No. 379,045, filed by the same O’Neal on February 15, 
1941. The refusal of the enumerated claims by the 
Patent Office and the District Court was based on the 
ground of lack of invention over cited prior art. 

THE O'NEAL APPLICATION IN SUIT 

The process of producing copper phthalocyanine dye¬ 
stuffs disclosed in the O’Neal application. Serial No. 
479,500, is recited in considerable detail in Finding of 
Fact No. 2 (App. 44a). The claims on appeal, however, 
define this process in broad and sweeping terms. In 
view, for example, of the evident wide scope of appealed 
claim 22 (App. 5a; See O’Neal’s testimony, App. 17a), 
the O’Neal process may well be epitomized as a process 
of reacting a cyclic ortho-dinitrile, such as phthaloni- 
trile, with cupric acetate in a vehicle of nitrobenzene 
saturated with ammonia gas. Claim 22 reads, as 
follows: 

22. The process comprising the steps of dispersing 
cupric acetate and cyclic o-dinitrile in nitroben¬ 
zene saturated with ammonia gas, maintaining the 
dispersion between 100° C. and the reflux tempera¬ 
ture of the nitrobenzene to form a copper phthal¬ 
ocyanine dyestuff, and maintaining the satura¬ 
tion of the nitrobenzene with ammonia. 
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While Finding of Fact No. 2 (App. 44a) so indiCiites, 
and O’Neal emphasized in his testimony (App. Ua) 
that his process is preferably carried on at 130-:.35® 
C. to obtain optimum yields, the quoted claim, and 
others, and hence the process (Cf. In re Ripper, De¬ 
ceased, Etc., 36 CCPA 743, 171 F. 2d 297), are not so 
restricted, as this witness conceded (App. 39a). 

THE PRIOR PATENTS RELIED UPON BY APPELLEE 

The basic or principal reference relied upon by appel¬ 
lee is the Lacey patent. No. 2,302,612, granted November 
17, 1942, to the American Cyanamid Company, upon 
an application filed October 13, 1939. As indicate^ in 
the decision of the Board of Appeals (Appellants’ Ex¬ 
hibit 1) and by Finding of Fact No. 4 (App. 45a), this 
patent discloses that copper phthalocyanine may be pro¬ 
duced by reacting a cyclic ortho-dinitrile and cu])ric 
chloride in a vehicle of nitrobenzene saturated vdth 
ammonia gas. 

As particularly indicated by Finding of Fact No. 9 
(App. 48a), the other and auxiliary references were and 
are depended upon to show the possibility and feasibil¬ 
ity of substituting, in Lacey’s process, O’Neal’s claii]|ied 
copper acetate for Lacey’s specified copper chloride. 
Thus, the United States patent to Heilbron et al., 
2,166,213, teaches that in the production of cop per 
phthalocyanines (page 1, first column, lines 6 to ill) 
from phthalonitrile and copper or copper compounds 
(ibid., first colmnn, line 52, to second column, line 2, 
and lines 35 to 51), whereby yields ‘‘in some cases nearly 
the theoretical are obtained,” one may employ “cupric 
acetate” in lieu of the copper and cuprous chloride 
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specified in Examples 1 and 2 (page 2, first column^ 
lines 58 to 62). Similarly, the United States patent to 
Wyler, No. 2,216,867, indicates (page 2, first column, 
lines 3 to 6, and Examples 1, 2 and 3) that cuprous or 
cupric chloride, and cuprous or cupric acetate may al¬ 
ternatively be used in the manufacture of copper 
phthalocyanines (page 1, first column, lines 1 to 4). 
Likewise, the British patent. No. 410,814, to Heilbron 
et al., which relates to the production of coloring mat¬ 
ters by heating phthalonitrile with copper and copper 
compounds (page 3, lines 45 to 51), contains the state¬ 
ment (page 4, lines 28 to 32) that besides the copper 
and cuprous chloride, used in Examples 2 and 3, cupric 
acetate may be used. Finally, French patent. No. 
799,901, specifically suggests that in the formation of 
copper phthalocyanines (page 1, first paragraph of 
specification) from phthalonitrile in the presence of 
nitrobenzene (third paragraph of specification), the 
copper chlorides and copper acetate are all useful (Ex¬ 
ample 1 and penultimate paragraph of specification). 

SUMMARY OP ARGUMENT 

1. The case at bar involves the old question of substi¬ 
tution of materials. Many such cases have been de¬ 
cided by this Court adversely to the appellants, despite 
showings that the appellants obtained greatly improved 
results. None of the contentions advanced by appel¬ 
lants here point to the patentability of the claimed 
process. 

2. The patent to Lacey, cited by appellee, is available 
as a reference to negative patentability to appellants of 
the process defined by the claims under review. 


0 


ARGUMENT | 

1. From the foregoing and from the brief for appel¬ 
lants (page 3), it will appear that the sole recited c is- 
tinction between the process so broadly claimed by 
O’Neal and that previously described by Lacey is 
O’Neal’s employment, as a reactant, of copper acetalte, 
in lieu of Lacey’s copper chloride. The facts thus pre¬ 
sent the usual case of the substitution of one material 
for another. As in all such cases, the whole issue | is. 
whether or not such a substitution required the exercise 
of invention. The tribunals of the Patent Ofl&ce and tihe 


District Court have, of course, concurred in answeri^ag 
this question in the negative, and properly so. 

Many decisions of this Court have served firmly to 
establish the proposition that the substitution of ohe 
substance or part for a recognized equivalent in a knowui 
process or device is not such an advance in the art as f:o 
merit the grant of a patent, even though greatly ii^a- 
proved results may have been obtained. 

Thus, in Naamlooze Venootschafs: W. A, Scholtens 
Chemische Fabrieken v. Coe, 76 U. S. App. D. C. 313, 
132 F. 2d 573, this Court ruled that the substitution in 
a prior art process of one known oxidizing agent, hypo¬ 
chlorite solution, for another, ozone, did not involve in¬ 
vention, despite the valuable results flowing therefrom. 
Similarly, this Court in holding in Krause v. Coe, 74 
App. D. C. 47,120 F. 2d 717, that the substitution of a 
graphite rubber packing for a leather one in a flush 
valve did not arise to the dignity of invention, made the 
following observations: ‘‘To say that the Krause flusq 
valve works better than any previous one is not to say 
that something has been invented. Patentable inven- 
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tion takes more imaginative association of old and new 
than that. Krause has smoothed and polished up the 
device. As a result the flush valve may be many times 
as feasible as before. This may be the touch needed to 
make flush valves reign supreme over tanks behind the 
closet bowl, just as the closet bowl reigns supreme over 
the device in which Chic Sale found so much humor, but 
the creative thinking, the ideas, the inventing came long 
ago.” Again, in Heed and Fohs Oil Company v. Coe, 
76 U. S. App. D. C. 369, 132 F. 2d 599, this Court ap¬ 
pears to have concluded that the substitution of sulfur 
for coal tar in a well-drilling process did not amoimt to 
invention, even while accepting, for purposes of deci¬ 
sion, the contention of the applicant that he had ‘‘suc¬ 
cessfully solved a problem which had become acute in the 
well-drilling art. ’ ^ And in Minnesota Mining and Man¬ 
ufacturing Company v. Coe, 69 App. D. C. 217, 99 F. 2d 
986, this Court, in agreeing with the tribimals below as 
to the lack of invention in the substitution of one ad¬ 
hesive for another in a masking tape, stated that 
“* * * a showing of great industry in experimental 
research is not in itself sufficient to constitute invention, 
when the product thereof differs from those of the prior 
art only in degree and the result—^no matter how useful 
it may be—^is merely one step forward in a gradual 
process of experimentation.” 

Consistently with the views expressed in these earlier 
decisions, this Court, in its recent decision in Stand¬ 
ard Oil Development Co. v. Marzall, 86 U. S. App. 

D. C.-, 181 F. 2d 280, ruled that the employment of 

a screen mounting for a gun barrel did not impart 
patentability to the claimed method and apparatus 
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for completing an oil and gas well, even though the 
results secured were “immeasurably superior” to those 
obtained by the prior art. The Court also reiterated, 
in that decision, its frequently-stated view that the 
finding, one of fact, of the trial court as to whethe^ a 
given change involves invention will not be set aside 
on appeal “unless clearly erroneous.” j 

These cited decisions of this Court plainly point] to 
the inadequacy of appellants’ contention as to the pro¬ 
fessed superiority of the O’Neal process over the La<5ey 
process in the matter of alleged yields. O’NesI’s 
^‘operation” temperature of 135® C. is, as appel¬ 
lants assert (Brief, page 3), “optimum,” rather than 
critical. And the theory of operation of the two 
processes, O’Neal’s and Lacey’s, would seem jto 
remain unresolved (compare the antepenultimate 
paragraph of O’Neal’s specification. Appellants’ 
Exhibit 1, with Lacey’s patent specification, pagejl, 
second coliunn, lines 16 to 24). O’Neal woijld 
appear to have indicated the resemblance of l|is 
process to Lacey’s in his following testimony (App. 4!fea 
and 43a), wherein he makes reference to Example No. 
4 of the Lacey patent (page 3, first column) : * * *■ 
the reason why this fourth example was not duplicated 
was in view of what Lacev said there himself: th^t 

^ ’ I 

‘if in this case the ammonia is omitted, only a veijy 
poor yield of a pigment containing bromide is obtaine^, 
and during the reaction hydrogen bromide is evolvecj’’ 
And that duplicated in a way the conclusion I had 
reached earlier about the necessity for ammonia being 
present.” 
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Lacey’s observations (page 1, first column, lines 9 
to 11) as to what reagents have been used in the ‘‘prac¬ 
tical processes” for the production of copper phthalocy- 
anine pigments, should hardly suffice to dispose of the 
explicit suggestions in the cited auxiliary references 
as to what can be practiced. An unheeded and unex¬ 
ploited patent “will be as effective to invalidate a new 
patent, as though it had entered into the very life blood 
of the industry” Western States Machine Co. v. S. S. 
Hepworth Co., 147 F. 2d 345. These auxiliary references 
would serve to point the way of the chemical routineer 
to O’Neal’s claimed process. In following that path, ' 
the chemical routineer, it is submitted, could not well ' 
be drawn away from copper acetate by such a statement 
in the chemical literature as that of Linstead and Dent 
that the copper oxides, acetate, sulphite and sulphate 
were not “as satisfactory in practice as were” copper 
or the copper chlorides. ' 

The finding, in which the Patent Office and the Dis¬ 
trict Court concurred, to the effect that since copper 
acetate is mentioned as a substitute for copper chloride ' 
in like processes for the production of copper phthal- 
ocyanine, it would be within the expected skill of the 
art to substitute copper acetate for copper chloride ' 
in Lacey’s particular process, is not refuted by 0 ’Neal’s 
expressed fears, based on his prior knowledge, as to 
the likelihood of explosion (App. 18a to 20a). Prior 
to O’Neal, Lacey had discovered and made known that 
the “highly exothermic” reaction of copper and copper 
halides (including copper chloride) with phthalonitrile 
(page 1, first column, lines 12 to 18) was, by his process. 
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subject to ‘‘excellent temperature control” (page 2y 
second column, lines 14 to 26), and, to that large extent, 
had predicted that O’NeaFs reaction might be- 
“smooth.” As O’Neal, moreover, observed in his tes¬ 
timony (App. 20a), “anyone who works with aromatic 
compounds containing carbon, hydrogen and nitrogeln^ 
and oxygen, of course, would have to take quite good 
precaution.” 

2. As applicable with respect to the Lacey reference, 
the rule that novelty may be negatived by a copending 
application upon which a patent has been granted is 
now so well established that the text book writers, Eus¬ 
tace Straughn Glascock and Emerson Stringham, :.n 
Section 1750 of their “Patent Law” (Pacot Publica¬ 
tions, 1943), feel free categorically to state that “To¬ 
day there is no doubt that whatever is disclosed in bo^h 
a patent and its application has been removed froin 
what can be claimed by other inventors of later da|:e 
than the application.” The proposition that a pateipt 
speaks as a reference as of the filing date of the appli¬ 
cation upon which it was obtained was settled by the 
decision of the Supreme Court of the United States in 
Alexander Milhurn Compomy v. Davis-Bournonville 
Company, 270 U. S. 390. Interpreting that decision 
in Dyer v. Coe, 75 U. S. App. D. C. 125, 125 F. 2d 192, 
this Court with reliance on its earlier decision in Min¬ 
nesota Mining and Manufacturing Company v. Coe, 
69 App. D. C. 256,100 F. 2d 429, held that “co-pendirg 
applications which, either singly, or in combination 
with previous patents or other co-pending application^, 
or both, disclose knowledge inconsistent with a claim cff 
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first invention, are available as references/’ Similarly, 
the Court of Customs and Patent Appeals ruled in 
In re Walker et al., 26 C.C.P.A. 739, 99 F. 2d 976, that 
a patent which was applied for before but was issued 
after appellants’ filing date might properly be “used 
alone or with other references in the rejection of the 
claims.” Such a reference, the latter Court indicated, 
shows prior invention of its subject matter, and unless 
appellants antedated it, they might not properly be held 
to be the first inventors of anything disclosed by it or of 
anything not patentably distinct from it. 

While the line of attack by appellants on the avail¬ 
ability of Lacey as a reference and the applicability to 
that reference of the doctrine of the second Minnesota 
case, supra, would seem none too clear, the plain tenor 
of the attack is that a so-called co-pending patent is to 
be treated differently from other references. Such is 
not the sense of the decisions just cited, nor is it the 
sense of the decision of the Supreme Court of the United 
States in Detrola Radio d Television Corp, v. Hazel- 
tine Corporation, 313 U. S. 259, involving WTieeler 
patent No. 1,879,863. In the opinion in that case, the 
Supreme Court stated: 

“The defendant insisted that the patent involved 
no invention in 'view of the prior art and cited 
patents issued before W^heeler’s date of conception 
and others issued before the patent in suit on appli¬ 
cations antedating his date of invention and pend¬ 
ing when his application was filed. 

“Some of these were for transmission systems 
and some for recei'vdng systems. Several dis- 
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closed automatic amplification control. All con¬ 
stituted prior art.” 

See also Western States Machine Co. v. S. S. Hepworth^ 
supra. 

CONCLUSION 

The decisions in the Patent Office and the District 
Court, denying appellants a patent, bespeak their cc^r- 
rectness. For the reasons given by all those tribunalls,. 
as merely amplified in this brief for appellee, the judjg- 
ment below should, it is respectfully submitted, be 
affirmed. | 

E. L. Reynolds, I 

Solicitor, U. S. Patent Office, 
Attorney for Appellee^ 

Clarence W. Moore, 

Of Counsel. 
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